INDEX. 


ACCOUNT. 


See PLEADING, 7. 


ACKNOWLEDGMENT. 


See Deep, 1. 


ADJOURNED TERM. 


See GRaNnpD Jury. 


ADMINISTRATION. 


OF ESTATE OF A MARRIED MINOR: RIGHTS OF THE WIDOW: GUARDIAN, 
Under the Revised Statutes of 1855, when a minor having a 
uardian died, leaving a widow, his personal estate was not to be 
istributed by the guardian under the orders of the probate court, 
as provided by section 34, page 829. That section, though broad 
enough in its terms to include all minors, is held to refer only to 
such as died unmarried. If the minor was a married man, letters 
of administration had to be granted, and his estate distributed 
according to the administration law. The widow was entitled to 
dower in her husband’s personal estate, and allowance of money 
or necessaries for the support of the family, the same as other 
widows. If the guardian, proceeding under sec.ion 34, settled 
the estate and distributed the personalty among the husband’s next 
of kin, such settlement was a nullity as against her, and she might 
maintain an action against the distributees to recover her share. 
Norton v. Thompson, 143. 


Wipow’s ALLOWANCE OF PERSONALTY CANNOT BE TAKEN OUT OF PRO- 
CEEDS OF REAL ESTATE. If a widow postpones her application for 
the allowance of personalty out of her deceased liusband’s estate, 
to which she is entitled under Wag. Stat., sec. 35, p. 88, until after 
the administrator has used the personalty in payment of debts, she 
loses her right, and her loss will not be made good to her out of the 
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proceeds of real estate subsequently sold to pay the remainder of 
debts. Drowry v. Bauer, 155. the 


ADMINISTRATOR'S BOND: PLEADING. A petition which shows that 
an administrator has failed to comply with an order of payment 
made by the probate court on final settlement of his accounts, states 
a good cause of action as against the sureties in his bond, without 
showing whether the funds were actually lost to the estate before or 
after the execution of the bond. The State ex rel. Fost v. Crens. 
bauer, 254. 





: EVIDENCE: VOLUNTARY BOND. In a suit upon an 
administrator's bond, the only defense pleaded by the sureties was 
non est factum. The evidence offered in their behalf showed that 
the bond was never approved by the probate court, and that before 
it was given the administrator had given another bond. Held, that 
this evidence was improperly admitted ; Ist, Because it was forej 
to the issue ; 2nd, Becanse it constituted no defense. The bond 
was good as a voluntary bond, though not approved by th probate 
court, and the party injured had his option to sue upon either of the 
bonds. J. 


—— : ORDER OF PAYMENT: EFFECT ON ADMINISTRATOR'S SURETIEsS, 
It is well settled that a suit on the administration bond can be main- 
tained against the sureties of an administrator upon an order of 
payment made by the probate court. The fact thata sci. fa. might 
have been issued against them out of that court after an exeeution 
against the administrator had proved barren of results, does not de- 
prive the circuit court of jurisdiction. The order of payment is 
conclusive against sureties. Dir v. Morris, 66 Mo. 514, and other 
cases. Th. 


JURISDICTION OF PROBATE COURT: PARTNERSHIP: SETTLEMENT. The 
final settlement of a partnership, on the death of a co-partner 
must, under the administration laws of this State, be made in the 
probate court. Until final settlement, the circuit court has no ju- 
risdiction. Ensiworth v. Curd, 282. 


JURISDICTION OF PROBATE COURT AS TO HOMESTEAD. The probate 
court having jurisdiction of the estate of a deceased housekeeper, 
or head of a family, has authority, under the statute, (1 Wag. Stat., 
25, p. 698,) to make the necessary order on an administrator to 
surrender to the party entitled, the possession of a homestead. 
Brown v. Brown's Adininistrator, 388. 


DEED OF AN ADMINISTRATOR DE BONIS NON. The deed of an admin- 
istrator de bonis non, appointed for the sole purpose of making a 
deed which his predecessor neglected to make, is a mere nullity, 
following Grayson v. Weddle, 63 Mo. 523). Long v. The Joplin Min- 
ing & Smelting Company, 422. 


EQUITABLE TITLE OF PURCHASER WITHOUT DEED. A purchaser 
at an administration sale, duly approved by the probate court, as 
soon as he pays the purchase money, acquires an equitable interest 
in the land, which will constitute a sufficient equitable defense to 
an action of ejectment brought by the grantee of the heirs of the 
deceased, with actual or constructive notice of the facts. Th. 
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—_——.,, EXISTENCE OF, WHEN PROVEN—DELIVERY OF, WHEN PRESUMED. 
An order of approval of the report of a sale of real estate, of date 
November 29th, 1854, showed that, at the time of filing his report, 
the administrator also filed ‘“‘a sale bill of said real estate ;’’ the 
record showed that the purchase money was paid, and it was proven 
that the administrator and the purchaser had died in 1861 ; that since 
their deaths the property had been sold under two deeds of trust 
executed by the purchaser, of date, respectively, in 1855 and 1858 ; 
that those whose titles were divested by the administration sale, 
made no claim to the property for years after it had been sold under 
one of said deeds of trust, and not until it had become exceedingly 
valuable, and the busy seat of population and of mining industry ; 
Held, that, as no sale bill of real estate is ever executed by an ad- 
ministrator, the words “ sale bill of said real estate’’ would be con- 
strued to refer to, and establish the existence of, a deed for such real 
estate ; and that its delivery and acceptance would be presumed on 
the following grounds: First, Its delivery would have been the 
usual concomitant, in the ordinary course of business, of the pay- 
ment of the purchase money; Second, It would have been the ob- 
vious duty of the administrator to have delivered the deed upon 
the receipt of the purchase money ; and, Third, As the deed was a 
plain conveyance without conditions, its acceptance would have been 
beneficial ; especially as the other facts and circumstances were con- 
sistent with the existence of the deed, and tended to strengthen the 
presumption of its delivery and acceptance. 1b. 


ADMINISTRATION SALE, TITLE UNDER; EFFECT OF FINAL SETTLEMENT, 
The title to real estate, once vested in a purchaser at an administra- 
tion sale, will not be divested by a statement of the administrator, 
in his final settlkement, of his acceptance of one-half of the pur- 
chase money only, on the ground that the purchaser was already 
the owner of one-half of said real estate. The amount of the pur- 
chase money was a questionin which only those who were inter- 
ested in the proceeds of the sale were concerned, and as to that they 
would be concluded by the final settlement if no appeal was taken 
therefrom. J 


ADMINISTRATOR: TITLE TO PROPERTY. The doctrine of the com- 
mon law that an administrator takes the property of the intestate 
in absolute ownership does not prevail in this State; and the power 
of the personal representative of the deceased to dispose of the 
assets is limited and regulated by statute. Chandler v. Stevenson, 450. 


ADMINISTRATION: ** CREDITOR OF THE ESTATE.”” Wagner's Statutes. 
section 40, page 89, authorizing the executor or administrator of any 
estate to assign any note or bond of the estate to any creditor, legatee 
or distributee, in discharge of an amount of his claim equal to the 
amount of such note or bond, does not permit an administrator to 
assign a note belonging to the estate under his charge, to a person 
who is jointly liable with the estate upon a note to a third person. 
The joint obligor is not a creditor of the estate, though he may be- 
come such by paying off the note. /b. 


In a suit on the bond of an administrator, the settlement made by 
him need not be filed with the petition. The State to use of Edwards 
v. Bartlett,581 


Bonp: ASSIGNMENT OF BREACH. In a suit upon a bond of an ad- 
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ministrator, the averment in the petition “ in that, said G, 'T, B 
did not, and has not turned over to plaintiff, E., the said sum of 
$1,486.41, as by the condition of his said bond, and the order of 
said probate court, as aforesaid, he was in duty bound to do, though 
often requested so to do,” sufficiently assigns a breach thereof, J}, 


16, ADMINISTRATOR’S BOND: ACTION BY CREDITOR OF ESTATE. A creditor 
whose demand against the estate has been allowed and classified 
cannot maintain an action on the bond of the administrator to re. 
cover the amount of his demand because of the failure of the ad. 
ministrator to sell land for the payment of debts, when required to 
do so by an order of the probate court The State ex rel. Robinson », 
Smith, 641. 


See Limirarions, 1. 


ADOPTION. 


Errect OF ADOPTION OF DESCENT. On the death of an adopted child, 
his estate will go to his relations by blood, and not to those 
by adoption; and this, even, where the estate which so descends has 
been derived from the adoptive parent. The statute of adoption 
(Wag. St. p. 256), has not changed the general rules of descent, es- 
tablished in the general statutes on that subject. Reinders v. Kop. 
plemann, 482. 


ADVERSE POSSESSION. 


1. PoOssEssION UNDER A MISTAKE OF LINES. Possession by adjoining 
proprietors of land up to what they both erroneously suppose to be 
the true dividing line between them, with no intention on the part 
of either to claim beyond the true line, will not work a disseizin in 
favor of either of any land so erroneously occupied by him. Hour 
v. Batteen, 84. 


MISTAKEN POSSESSION, WHEN ADVERSE. If one takes possession 
of the land of another, believing and claiming it to be his own, his 
possession is adverse. It is only where he occupies by mistake 
and with no intention of claiming any thing which does not belong 
to him, that it is not adverse. See Hour v. Batteen, ante, p. $4. 
Walbrunn v. Ballen, 164. 

3. PROPOSAL TO BUY CONFLICTING CLAIM. A proposal from one in the 
possession of land to buy out the holder of the true title, does not 
necessarily amount to a recognition of this title, or an acknowledg- 
ment that the possession is not adverse. Jhb. 


4 Liwitarion. The actual, exclusive, open, continuous and adverse 
possession of a part of a tract of land for ten years by one claiming 
title to the whole tract, under deeds purporting to convey the same, 
will vest in such claimant the absolute title to the whole tract. 
Lynde v. Williams, 360. 


5. Mus? BE PROVEN, CANNOT BE PRESUMED. If such possession, how- 
ever, be commenced by disseizin, such person, until the lapse of ten 
years, continues to be a mere disseizor, and his disseizin will not be 





p 











INDEX. 673 
presumed to continue until the contrary appears; his possession 
for the requisite period must be proven, and will not be presumed. 
Th. 


Evipence. The proof of an act done on the premises, which 
merely indicates an intention to hold the land, such as the posting 
on the land of a notice to the owner of such intention, is not suffi- 
cient proot of adverse possession. Ib. 


DECLARATIONS AS TO POSSESSION, AS EVIDENCE. The declarations of 
onein possession of property that he held in his own right, or as 
tenant, or as trustee, are admissible forthe purpose of explaining 
his possession; but his declaration in regard to the contract by 
which he acquired possession are not receivalle in his favor. (Fol 
lowing Darrett v. Donnelly, 38 Mo. 492. The Hannibal & St. Joseph 


Railroad Company v. Clark, 33 


—-~: CERTIFICATE OF ENTRY, SUFFICIENT AS COLOR OF TITLE, WHEN. 
\ certificate of entry obtained in good faith, uponthe payment of 
the entrance money, from an officer having a right to make sales of 
public land, is sufficient color of title in connection with the adverse 
possession of a part of a tract of land, in the name of the whole, 
to vest the title to the whole tract in the purchaser, under the stat- 
ute of limitations. Jb 


- ——, AS COLOR OF TITLE, UNAFFECTED BY CANCELLATION 
or, WHEN. The cancellation of such certificate of entry by the 
commissioner of the general land office, if not brought home to the 
knowledge of the purchaser, will not destroy his color of title, and 
remit him. in his right of recovery, to that portion of the land ac- 
tually in his possession for the period prescribed by the statute of 
limitations. Quaere, whether it would do so, in case the cancella- 
tion were brought to the knowledge of the purchaser. J. 


CONSTRUCTIVE ADVERSE POSSESSION, WITEN NOT ESTABLISHED. 
Where plaintiff's documentary title to a forty acre tract of land was 
better than that of the defendant, who, however, claimed such tract 
under a deed conveying the same and an additional tract of 651 
acres, of which latter tract 600 acres had been inclosed by defendant 
and these nnder whom he claimed, for more than ten years prior 
tothe commencement of the action; eld, that the actua! occupa- 
tion of the 651 acre tract did not, of itself, draw to it such a eon- 
structive adverse possession of the forty acre tract as would, under 
the statute of limitation, defeat plaintiff’s better title to the same. 
Leeper v. Baker, 400 


ADVERSE Possession. Where, however, evidence was given that 
such forty acre tract was literally swamp land and unfit for cultiva- 
tion, with the exception of a few acres for the clearing and cultivat- 
ing of which plaintiff would not have been compensated, and was 
only valuable for the timber upon it, and was incapable of being 
fenced without risk of having the fence washed away by high water; 
that defendant and those under whom he claimed, had paid taxes 
on it for more than ten vears, and had used it, as incident to the 651 
acre tract, to supply himself with rails and house-logs, and to water 
his stock at a pondthereon ; that he had included it in a survey of 
the 691 acres made by him onthe premises, and had duly recorded 
his deed for the entire tract; that plaintiff lived only eight miles 


15—68 









































674 INDEX. 


Bs 





from the land, and had notified defendant about the beginning of 
his occupancy that he owned the forty acre tract; and, from the 
evidence, it was fair to presume that plaintiff was aware of defend. 
ant’s claim to the same; Held, that a finding, under proper instruc. 
tions as to adverse possession, in favor of the defendant, wag not 
without evidence in its support, and that the judgment thereon 
should be affirmed. Jb. 


LIMITATIONS: COLOR OF TITLE: ADVERSE POSSESSION. Under Wagner's 
Statutes, section 5, page 917, in order to establish a claim to land by 
possession of a part under color of title to the whole, two things 
must concur: First, There must be actual possession of part in 
the name of the whole; Second, The claimant must exercise, dup. 
ing the time of such partial possession, the usual acts of ownership 
over the whole. Nothing short of the concurrence of these two 
things for the continuous period of ten years will divest the true 
owner of his title. Norfleet v. Hutchins, 597. 


Wuere it appeared that defendant’s grantor, claiming the whole 
tract in controversy under a void deed, had for two or three years 
paid taxes on it, and, during that time, had once driven off trespas- 
sers, and defendant himself, since his purchase, had paid the taxes, 
and, some eight or nine years before the bringing of the suit, had 
put up a house and inclosed a “truck patch” of about half an acre 
on the land; Held, that there was no actual adverse possession of 
the premises for the statutory period within the meaning of the 
foregoing rule. Jb. 


See EsectMent, |. 
Forciste Extry aNp Detainer, 1. 


LIMITATIONS. 


AMENDMENT. 


THe answer to a petition fora money judgment and to enforce a 
mechanic's lien averred that the sum sued for was not due at the 
filing of the answer, nor on the 6th day of January, 1872. On the 
second trial of the case, the defendant asked leave to amend by 
averring that the sum was not due when the action was com- 
menced, which was refused; J//eld, no error. Simmons v. Carrier, 
416. 


Petition: AMENDMENT. The original petition stated that the de- 
fendant, by its agents and servants, recklessly, carelessly and negli- 
gently caused one of its trains to strike, wound and kill one Moody. 
The amended petition, filed after the statutory time, charged that 
by the negligence and unskillfulness of the defendant’s employees 
while running said train, the said Moody was struck and killed; 
Held, that the amendment set up no new cause of action. Moody ¢. 
The Pacific Railroad Company, 479. 
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APPEAL. 


A trial court may amend a record nune pro tunc after appeal taken. 
The appeal deprives it of jurisdiction of the case but not of the 
records. Exchange National Bank v. Allen, 474, 


Wuewn the record shows nothing to the contrary, it will be pre- 
sumed that an appeal from an inferior court was taken within the 
time allowed by law. City of Kansas v. Clark, 588. 


KANSAS CITY CHARTER: APPEAL. The City of Kansas has the 
right of appeal from a judgment of acquittal in a prosecution un- 
der an ordinance of the city against gaming. (See Acts 1875, p..262, 
210.) Hoven and Napron, JJ., dissenting. Jb. See also Same v. 
Muhlback, 638. 


ARRAIGNMENT. 


Jupament reversed because the record fajled to show that the prisoner 


was arraigned. The State v. Agee, 264. 


ASSAULT. 


Artempt To suoot. To constitute an offense under Wag. Stat., sec. 


33, p. 450, it is not necessary that the person whose life is endan- 
gered by defendant’s act, shall actually be injured. It is as much 
an offense under that section to shoot at a man and miss him, as to 
shoot at him and hit him. The State v. Agee, 264. 


See Practice, 1. 


ASSESSOR. 
See Persury, 1. ° 


Tax, 2. 


ASSIGNMENT. 


PREFERENCE AMONG CreEDITORS. The statute relating to voluntary as- 
signments, (Wag. Stat., 21, 150,) which provides that “every volun- 
tary assignment, &c., made by a debtor to anv person in trust for his 
creditors, shall be for the benefit of the creditors of the assignor in 
proportion to their respective claims,’ does not avoid an assign- 
ment which gives a preference to certain creditors. The assignment 
will stand, but it.will inure to the benefit of all the creditors, as well 
those not named as those named. Crow v. Beardsley, 435. 


Tue word ‘assignment,’ as used in the above section, does not 


Ib. 


include a deed of trust. 
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ATTACHMENT. 
See Execution, 3. 


ReceEIver, J, 2, 3. 


ATTORNEY AND CLIENT. 


Sree INsuRANCE, 5. 


AUCTIONEER 


> 


See Esrorren, 2. 


BAILMENT. 


’ 


SEI EeMBEZZI EMENT, 2 


LARCENY, 2 


BILL OF EXCEPTIONS. 


\ BILL orf Exceptions filed after the term, will not be considered. un- 
less it appears by an entry of record that the opposing party consented 
to the filing. An entry showing merely that he was present when 
the court gave the appellant leave to file it out of time, is not suffi- 
cient; nor will the defect be cured by an entry subsequently made 
by the clerk in vacation reciting that consent was given. The State 
v. Duckworth, 156. 


SEE MANDAMUS, 5. 


New Tria, | 


BOND 


VOLUNTARY BOND OF ADMINISTRATOR. Ina suit upon an administrator's 
bond, the only defense pleaded by the sureties was non est factum. 
The evidence offered in their behalf showed that the bond was never 
approved by the probate court, and before it was given the admin- 
istrator had given another bond. Held, that this evidence was im- 
properly admitted ; Ist, Because it was foreign to the issue; 2nd, 

Jecause it constituted no defense. The bond was good as a volun- 
tary bond, though not approved by the probate court, and the party 
injured had his option to sue upon either of the bonds The S ate 
ex rel. Frost v. Creusbauer, 254. 


See PLEADING, 5 


PRINCIPAL AND Surety, 1, 2. 

















INQEX. 
BURGLARY. 


[xpICTMENT FOR BURGLARY WITH INTENT TO STEAL. An_ indictment 
under Wag. Stat., sec. 16, p. 455, charged that the defendant had 
committed burglary with intent to steal, and that he had stolen 
certain goods, but failed to state their value. The jury found him 
guilty of both burglary and larceny, but the court sentenced him 
only for the burglary. On appeal from this judgment, Held, that 
the indictment was sufficient to sustain it; it was not necessary to 
state the value of the goods stolen. The State v. Beckworth, 82 


See PLEADING, CRIMINAL, 1, 2. 


CERTIORARI. 


A petition for a certiorari in the absence of «a formal assignment of errors 
in the record sought to be reviewed, may be regarded as in the 
nature of an assignment of errors, and to this extent will be treated 
as a pleading in the cause ; but the court cannot be called upon to 
consider aziny question raised by the petition unless it is also pre- 
sented by the record of the inferior court. The State ex rel. Halpin 
: Por e's, 320. 


CHANGE OF VENUE. 


See Jurispicrion, 2. 


Practice, Crimina, 4. 


CIRCUIT JUDGE. 


Sree Manpamus, 3. 


CITY OF ST. LOUIS. 


» 


Sree Tax, 2 
CITY ORDINANCE. 


Sree Musicipant Corvoration, 2, 3. 


CLERKS OF COURTS. 


CLERK'S LIABILITY FOR FAILURE TO REPORT FEES. The criminal lia- 
bility of the clerks of the several courts of this State for failure to 
tile a statement at the end of each vear, of the feesand emoluments 
received during the year, attaches immediately upon the expiration 
of the year, and not at the end of thirty days thereafter. It is 
the liability to a civil action which does not accrue till the thirty 
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days have elapsed. Wag. Stat., 2229, 31, p. 631. The State v, 0’ Gor. 
man, 179. 


2. PLEADING, CRIMINAL: NEGATIVING EXCEPTIONS IN STATUTES. Where 


a statute required the clerks of courts, at the end of each year, to 
file a statement of the fees and emoluments received during the 
year, and made it a misdemeanor to fail to comply with this require. 
ment, but excepted certain cases from the operation of the aet 
Held, that an indictment under the act need not show that the case 
was not one of those excepted. Jb. ‘ 


3. Fraup 1n orrice. The third count of the indictment in this cage. 


examined and held good as an indictment for fraud in office under 
Wag. Stat., sec. 17, p. 487. Jb. 


4. ——: Evipence. Upon thetrial of an indictment against a county 


clerk for failing to make the annual statement required by law 
showing the amount of fees and emoluments received from his office 
during the year 1874, evidence offered by the State showed that he 
had made such statements in previous years. Held, that such eyi- 
dence did not prejudice the defendant, and the admission of it was 
no ground for reversing a judgment against him. Jb. 


» 


See ConstituTIONAL Law, 


COFFIN. 


» 


See Larceny, |, 


COLOR OF TITLE. 
See ADVERSE Possession, 8, 9, 12. 15. 


ForcispLe Entry Axo Drratner, 1. 


COMMON CARRIER. 


CoMMON CARRIER OF PASSENGERS: HACKMAN, ACTION AGAINST: PE- 
fITION NEED NOT AVER LEGAL concLusions. In an action for dam- 
ages for injuries received by plaintiff, in consequence of the un- 
soundness of a hack used by defendants in transporting persons 
from a railroad depot in-a city to their several destinations therein, 
where the petition states that defendants were common carriers, 
and that plaintiff was accepted by them as a passenger, the law im- 
plies an agreement on the part of the plaintiff that he shall pay his 
fare, and an obligation on the part of defendants that he shall be 
safely carried, and no express contract to that effect need be averred. 
Lemon v. Chanslor, 340. 


Duties OF: ONUS PROBANDI. It is the duty of carriers of passen- 
gers, as far as they are capable by human care and foresight, 
to carry safely those whom they take into their coaches, and they 
are responsible for any, even the slightest, neglect; and when a 
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passenger suffers injury by the breaking down or overturning of the 
coach, the presumption, prima facie, is that it was occasioned by 
some negligence of the carrier, and the onus probandi is upon him to 
establish that there has been, on his part, no negligence whatever, 
and that the injury has been occasioned by inevitable casualty, or 
by some cause which human care and foresight could not prevent. 


Ib. 


GRATUITOUS PASSENGER. In such case, the fact that the person re- 
ceiving the injury was a gratuitous passenger, constitutes no de- 
fense. Tb. 


See RarLroaDs, 3, 4, 5. 


CONSIDERATION, 


SeE Deep, 3, 6. 


CONSPIRACY. 


SEE, EVIDENCE, 20. 


CONSTITUTIONAL LAW. 
Unper the constitution of 1865, the question whether a general 
law could be made applicable to a given case was one addressed to 
the discretion of the Legislature. Ensworth v. Curd, 282. 
STATUTE PARTLY VorpD. That a statute authorized a judge to ap- 
point a clerk, in violation of a provision of the constitution, would 
not invalidate other portions of the act. Jb. 
Constitution OF 1865, DOUBLE LIABILITY OF STOCKHOLDERS. Un- 
der section 6, article 8 of the constitution of 1865, as amended, a 
stockholder in a corporation can not be made liable to a creditor 
when his stock is fully paid up. Schricker v. Ridings, 65 Mo. 208 fol- 
lowed. Gausen v. Buck, 545. 


See Partition, 2. 


RAILROAD, | 
CONTINGENT ESTATES. 
See Partition, 1. 


CONTINUANCE. 


\ second application for a continuance must disclose facts showing 
an honest effort on the part of the applicant to prepare his case for 
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trial, and legal diligence. If the application is made on the ground 
of the absence of a witness who lives in another county, and for 
whom a subpceena has been but lately issued, it should show when 
his residence was ascertained, and how soon steps were taken to 
ascertain it. The State v. Whitton, 91. 


REQUISITES OF AFFIDAVIT. An affidavit for a continuance on the 
ground of the absence of witnesses, must state that there are no 
other witnesses obtainable by whom the facts sought to be proved 
by the absent witnesses could be proved, and must show diligence 
in attempting to procure the presence of the absent witnesses. The 
State v. Simms, 305, 


Sek Crimixnau Law, 9, 11 


® 
CONTRACT. 


COUNTY BOND TAX: LIMITATION ON THE RATE, PART OF THE CON- 
PRACT: COUNTY REVENUE: MANDAMUS. One who takes county bonds 
issued undera statute which limits the rate of taxation that may be 
imposed for their payment to one-twentieth of one per cent., is 
chargeable with knowledge of the limitation. It enters into and 
forms part of the contract between,him and the county; and the 
county court cannot be compelled, by mandamus, to appropriate 
other funds in the county treasury, raised for other purposes, to the 
payment of such bonds. Neither the fact that they have been re- 
duced to judgment, nor the fact that the specific fund provided is 
inadequate, can change this rule. The State ex rel. Watkins v. Macon 
County Court, 29. 


CONTRACT TO PAY ANOTHER’S DEBT. Defendants bought a pile of 
bricks, undertaking to pay for them at an agreed rate per thousand; 
part of the purchase money to go to the vendor, the rest to go in 
payments on two mortgages then outstanding against the bricks. It 
turned out that there were not as many bricks in the pile as the par- 
ties had estimated. Defendants took what there were, and paid for 
them at the contract rate, paying the amount due to the vendor 
and that due on the first mortgage. ‘The holder of the second 
mortgage not being paid, sued for the amount of his debt. Held, 
that he could not recover; the defendants were not unconditionally 
liable to plaintiff under their contract. Raithel v. Smith, 258. 


CoNTRACT OF AFFREIGHTMENT: DAMAGES. A contract of affreight- 
ment contained this provision: ‘* Claims for lossand damages must 
be presented in thirty days from date of shipment in order to re- 
ceive attention.” Held, that failure to present within thirty days 
did not cut off a claimant's cause of action. The language employed 
is too vague to be allowed that effect. Distinguishing Rice v. Kansas 
Pacific R. R., 68 Mo. 314. Dunn v. The Hannibal & St. Joseph Rail- 
road Company, 268. 


See DAMAGES, 7, 9 


Est ATE, 1. 
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CONTRIBUTION. 


BerwkeN co-peBTORS. The doctrine of contribution is the result of gen- 


eral equity based on the ground of equality of burden and benefit, 
isasmuch applicable between principals as between sureties, and 
has been adopted as a rule of common law in this State. <A debtor, 
therefore, may recover from his co-debtor, in an action at law, what- 
ever he has been compelled to pay in excess of his due proportion, 
not only of the original demand, but of all costs necessarily incident 
thereto; and in determining this proportion, regard will be had only 
to the co-debtors who are solvent. lan Petten v. Richardson. 379. 


CONVERSION, 


PLEA DIN CONVERSION. If the cause of action relied on is the 
conversion of plaintiff's property to defendant’s use, that fact should 
be directly alleged in the petition. Itis not sufficient to allege it 
inferentially, or to state facts which constitute the evidence of con- 
version. Ve rry Uv. Musser, 477. 


Conversion. The facts alleged in the petition in this case, Held, 
not to constitute a conversion. Jb 


CONVEYANCE, 


See Deep. 


CORPORATION. 


DoUuBLE LIABILITY OF STOCKHOLDERS. Under section 6, article 8 of 
the constitution of 1865, as amended, a stockholder in a corporation 
cannot be made liable toa creditor when his stock is fully paid up. 
Schricker v. Ridings, 65 Mo. 208 followed. Gausen v. Buck, 045. 


SPECIAL MEETING OF DIRECTORS: PRESUMPTION OF NOTICE. When 
it is shown that a special meeting of the board of directors of a 
corporation was held, and that a quorum attended, it will be pre- 
sumed, in the absence of evidence to the contrary, that due notice 
of the meeting was given to all the directors, and that all the steps 
were taken which were necessary to constitute it a valid meeting. 
The (houteau Insurance Co pany t Holmes’ Administrator, 601 


COSTS. 


ON DISMISSAI \ court, dismissing a case for want of jurisdiction, has 


authority to render a judgment for costs. Ensworth v. Curd, 282. 


See Conrrisution, 1. 





















INDEX. 
COUNTY BONDSsS. 


CoUNTY BOND TAX: LIMITATION ON THE RATE, PART OF THE CONTRACT: 
COUNTY REVENUE: MANDAMUS. One who takes county bonds iggued 
under a statute which limits the rate of taxation that may be jm. 
posed for their payment to one-twentieth of one per cent., jg 
chargeable with knowledge of the limitation. It enters into and 
forms part of the contract between him and the county; and the 
county court cannot be compelled, by mandamus, to appropriate 
other funds in the county treasury, raised for other purposes, to the 
payment of such bonds. Neither the fact that they have been re- 
duced to judgment, nor the fact that the specific fund provided is 
inadequate, can change this rule. The State ex. rel. Watkins v. Macon 
County Court, 29. 


MIsSOURI & MISSISSIPPI RAILROAD BOND TAX: COMMON FUND. OP THE 
county. The tax of one-twentieth of one per cent. authorized 
by section 13 of the charter of the Missouri & Mississippi Railroad 
Company ( Acts 1865, page 86) is the only tax authorized by law to 
be coilected to pay bonds issued under that charter. The common 
fund of the county collected for the purpose of defraying the current 
expenses of the county government is not applicable to their pay- 
ment. Jb ; 


COUNTY RAILROAD BONDS: COMMON FUND OF THK CouNTY. The ex- 
traordinary indebtedness incurred by a county in issuing bonds to 
pay a railroad subscription, is not one of the ‘expenses of the 
county”’ within the meaning of Wag. Stat., sec. 165, p. 1193, and 
cannot be paid out of the fund raised by taxation under that see- 
tion. Jb. 





: . The county court will not be compelled, by 
mandamus, to issue a warrant on the common fund of the county 
for the payment of railroad bonded indebtedness, when the result 
would be to withdraw from the treasury all the funds necessary for 
the support of the county government, and thus to disrupt and dis- 
organize it. Ib. 


See Fravp, 1, 2. 


COUNTY CLERK 


SEE SCHOOLS, |. 


COUNTY COLLECTOR. 


SuRETIES ON COLLEt rOR'S BOND: EFFECT OF LEGISLATION EXTENDING 


TIME FOR SETTLEMENT. A change in the law by which the time for 
the annual settlements of county collectors is fixed a month later 
than that provided in the former law, and additional time is allowed 
in which to pay after settlement, operates to release the sureties on 
a collector’s bond executed before the change. The effect of sucha 
change is to postpone the State’s right of action against the collec- 
tor; and the rule that an extension of time given to the principal 
releases the surety, appliesas well between the State and an individ- 
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ual, as between individuals. The State to use of Carroll County v. 
Roberts, 234. 
COUNTY COURT. 
SEE County Bonps, 4. 
JUDGMENT, 2. 


Maticious Prosecution, 7. 


Manpamus, 1, 2. 


COUNTY TREASURER. 


His BOND: COUNTY MUST SUE ON, FOR SCHOOL MONEYS. An action on 


l, 


the bond of a defaulting county treasurer to recover school moneys, 
is properly brought by the county in the name of the State to 
the use of the county. The statute (Wag. Stat., 242, p. 1251) does 
not require it to be brought to the use of the county clerk. The 
State of Missouri to the use of Saline County v. Sappington, 454. 


COUNTY REVENUE. 


See Country Bonps, 1, 2, 3, 4. 


COUNTY WARRANT. 


See Manpamus, 2. 


COURTS. 


THE CASS COUNTY PROBATE AND CRIMINAL CoURT never had any ex- 
istence. There could not, therefore, be a judge of such court either 
de jure or de facto. An indictment presented to a person assuming 
to act as such judge is coram non judice and void, (following Ex parte 
Snyder, 64 Mo. 59). The State v. O' Brian, 153. 


THE act establishing the probate court of Buchanan county is con- 
stitutional. State v. Geiger, 65 Mo. 306. Ensworth v. Curd, 282. 


LINN COUNTY PROBATE COURT: EXECUTION SALES. The general law 
respecting execution sales of realestate, (1 Wag. Stat., 2 42, p. 609,) 
requires them to be made on some day during the term of the cir- 
cuit court of the county where such real estate is situated. The act 
creating the probate court of Linn county, (Sess. Acts of 1853, 2 6, 
p- 392,) provides that “all sales and executions shall be governed 
and conducted in like manner as sales now are, or may hereafter 
be, in the circuit court in this State,” and by section 7, requires that 
deeds of sheriffs, making sales under executions issued from that 
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court, shall be acknowledged before the probate judge in probate 
term time; //eld, that these provisions «lo not impliedly and nee. 
essarily confer a power to sell at any other time than the general 
law directs; and that a sale of real estate under execution durin 

the session of the Linn probate court, and not during the session bt 
the circuit court, wasa nullity. Following Mers v. Bell, 45 Mo, 333 
Lynde v. Williams, 360. 


SeE ADMINISTRATION, 6 


CRIMINAL LAW. 


EVIDENCE: Practice. On the trial of a criminal case a witness 
for the prosecution testified that he had been induced to leaye 
the State, and had received money for that purpose. The eyi- 
dence failed to connect the defendant with the transaction. But 
the judge and the prosecuting attorney instituted,an inquiry for the 
purpose of showing by the witness that the parties implicated were 
certain officers of the law. The defendant having interposed fre. 
quent objections to the prosecution of this inquiry, the judge re. 
marked in the presence of the jury: ‘“‘lam asking for this testi- 
mony. This case seems to have been born in sin and brought forth 
in iniquity. ‘hat is the reason I asked those questions. If the off- 
cers of this court, and of this city, of these United States, are to get 
before the grand jury evidence without preferring preliminary 
charges in the preliminary courts, and then buy off witnesses with- 
out any preliminary examination, I will see that they are brought 
to justice, and that, too, speedily, without any preliminary charges. 
If the defendant is not connected with it, it can be withdrawn from 
the jury by instruction.” But the evidence was not so withdrawn; 
Held, that the conduct of the court was error, requiring the reversal 
of the judgment, and would have been error even if the evidence 
had been withdrawn. The State v. Rothschild, 52. 


SENDING LETTER THREATENING CRIMINAL accusation. Under Wag- 
ner’s Statutes, section 24, page 456, it is an offense to send a let- 
ter threatening to accuse one of anv crime, a misdemeanor as well 
asafelony. The word “crime,” as there used, has the signification 
fixed by Wagner's Statutes, section 36, page 516, and is not to be 
taken as limited or explained by the words ‘or felony” used in 
connection with it. The State v. Linthicum, 60. | 


VERDICT SILENT AS TO ONE OF THE COUNTS OF THE INDICTMENT: RAPE. 
When an indictment, in distinct counts, charges a rape and an at- 
tempt to commit a rape upon the same person, referring to the same 
act, a verdict of guilty as to either count amounts to an acquittal of 
the crime charged in the other. The failure of the jury to make an 
express finding as to the latter, therefore, is not error requiringa 
reversal of the judgment. The State v. Cofer, 120. 


EXPERIMENTS BY THE JURY OUT oF Court. The counsel for the de- 
fendant in a criminal case, in the course of his argument to the jury 
after the close of the evidence, told them that they had a right to 
try for themselves whether worn-out boots, like those described by 
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the witnesses for the State, would make such tracks in the dust or 
sand as they described, and advised the jury to make the experi- 
ment. Several members of the jury accordingly did make the ex- 
periment, out of court, without obtaining the leave of the court, and 
in the absence of the defendant. Held, that this was such misconduct 
as invalidated the verdict,and the defendant was not precluded from 
alleging it as ground for a new trial by the fact that it was done at 
the instance of his counsel. It was the duty of the court and the 
State’s attorney to have warned the jury against making the experi- 
ment. The State v. Sanders, 202 


A defendant in a criminal case does not, by answering an im- 
proper question asked of him upon cross-examination by the State’s 
attorney, Waive any objection to the question which has been made 
by his attorney and overruled by the court before he made the an- 
swer. The State 2 Rugan, 914. 


Witness. When the defendant in a criminal case testifies in his 
own behalf, he stands on the same footing as any other witness, and 
is subject to the same rules and tests, (following State v. Clinton, 67 
Mo. 380 Th 


INSANITY: INSTRUCTIONS On thetrial of an indictment for murder 
where the insanity of the prisoner was set up as a defense, the court 
instructed the jury that the fact that some or all of the ancestors of 
a person had been insane, did not of itself prove that person insane, 
and that in the absence of direct and preponderating evidence of 
insanity at the time of the killing, it could not be justified on that 
plea ; Held, erro The State v. Simms, 305 


—— WITNESS, RULES OF EXAMINATION WHEN DEFENDANT IS WIT- 
xess. The defendant in a criminal case, when he testifies in his 
own behalf, occupies the position of any other witness, and subjects 
himself to just as searching a cross-examination ; and the prosecut- 
ing attorney has the same right to comment upon his testimony as 
on that of any other witness. The State v. Testerman, 408 


PREPARATION FOR TRIAL: CONTINUANCE. A person committed to jail 
upon a criminal charge, is under no obligation to prepare for trial 
until an indictment has been found. If, as soon as he is indicted, 
he sets about diligently to make his preparations, but does not suc- 
ceed in securing the attendance of witnesses whose testimony is 
material to his defense, he is entitled to a continuance. The State 
v. Wood, 444 


CIry ORDINANCI >: EFFECT Ol REPEAL ON PENDING PROSECUTION, 
The repeal of an ordinance pending a prosecution under it operates 
to release the defendant, unless it is otherwise provided in the re- 
pealing ordinance. City of Kansas v. Clark, 588. 


ABSENT WITNESS: IMPEACHING EVIDENCE: CONTINUANCE. Where, 
in order to avoid a continuance, the prosecuting attorney, under the 
act of 1875, (Sess. Acts 1875, p. 104,) consents that the defendant may 
read to the jury a statement of what an absent witness would swear 
to if present, as his testimony, the State may, by way of impeach- 
ment, give evidence to show that such witness has made a con- 
trary statement; but the jury should be instructed, in explicit 
terms, that such evidence is received only for the purpose of de- 
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stroying the effect of the absent witness’ testimony, and not as evi- 
dence of defendant’s guilt. The State v. Thomas and Allen Swain, 65 


\CCUSED TESTIFYING FOR HIMSELF. A defendant testifying in hig 
own behalf, in a criminal case, has as much credibility attached to 
his testimony as if testifying in a similar manner in a civil case, Jj, 


REASONABLE DOUBT—CAPTIOUs DOUBT. The court condemns, ag an 
innovation, an instruction that a ae oa doubt, or a mere possi- 
bility of innocence, is not to be regarded asa reasonable doubt. Jj 


WAIVER OF PRELIMINARY EXAMINATION. If a person charged with 
crime voluntarily waives a preliminary examination and enters into 
a recognizance to appear at the next term of court, he will be taken 
to have confessed that there was probable cause for the charge: 
proof of these facts constitutes prima facie evidence of probable 
eause. Henry, J., dissenting. Vansicklev. Brown, 627. 


INTOXICATING LIQUORS: CITY ORDINANCE. Under the city ordinance 
subjecting persons, other than licensed dramshop keepers and drug- 
gists, to a fine for selling intoxicating liquors in quantities less than 
a quart, a single sale of a glass of liquor is sufficient to support a 
conviction. City of Kansas v. Muhlback, 63. 


Ste CLerKs oF Courts, 1, 2, 3, 4. 


LARCENY, 2. 


DAMAGES. 


INTEREST ON. In an action against a railroad company to recover 
damages for injuries sustained by live stock in course of transpor- 
tation, interest may be allowed on the amount of damages sus- 
tained, to be computed from the institution of the suit. Dunn. 
Hannibal & St. Joseph Railroad Company, 268. 


PuNITIVE DAMAGES. Plaintiff testified that after the purchase of her 
ticket from Kansas City to Utica, she exhibited it to the baggage mas- 
ter who checked her baggage to Utica, and it was put upon the train 
by the agents of the company, who assisted her in getting into a car 
of the same train; that upon the arrival of the train at astation some 
miles short of Utica, upon her refusal to get off at that station as re- 
quested by the conductor, he used profane and threatening language 
to her, and thereupon senta brakeman, who took her little girl, 
thereby compelling her to follow with her baby, and leave the train 
at nine o'clock at night; that she was compelled to remain, in the 
dark and exposed to the cold, for half an hour until the freight train 
came along, and was made sick by the exposure; //eld, that upon 
this evidence the trial court was justified in refusing an instruction 
asked by the defendant, that the plaintiff could not recover puni- 
tive, but only actual damages. Hicks v. Hannibal & St. Joseph Rail- 
road Company, 329. 


STREETS—OPENING OF: DAMAGES: MODE oF CoMPUTATION. In esti- 
mating the damages sustained by the condemnation of property by 
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a city for the purposes of a street, where the whole lot has not been 
taken, the value of the land taken should be found, and then the 
increase or diminution in value of the remaining portion; or, the 
damages may be computed by ascertaining the difference between 
the value of the entire lot, with improvements, before, and the 
value of the premises remaining after, the condemnation. The City 
of Springfield v. Schmook, 394. 


—: ——: EVIDENCE. What other persons have been allowed 
for their property in the opening or widening of a street, is not 
competent evidence of the amount of damage sustained by the de- 
fendant. Jb. 


—— ; ——: Evipence. Where a short time prior to the insti- 
tution is the proceedings for the widening of a street, the defendant 
agreed with the city to take a certain sum fora strip of land re- 
quired for that purpose, and the agreement was not made by way 
of compromise, nor for the purpose of avoiding litigation, ' Held, 
that this agreement could properly be considered by the jury as evi- 
dence of the value which defendant, at that time, placed upon the 
strip, an! an instruction of that purport asked by ‘ae city should 
have been given. Jb. 


——: DAMAGES—CONSEQUENTIAL. Consequential damages, in a 
proceeding to condemn land for the purpose of opening a street, 
should not be regarded. TJh. 


PLEADING: DAMAGES. \ petition which seeks to hold defendants 
liable for failure to proceed with diligence to collect a note, is fats ally 
defective if it fails to allege that plaintiff was damaged by the 
failure. Perry v. Musser, 477. 


RE-INSURANCE: MEASURE OF DAMAGES. In2n action ona policy of 
re-insurance the true measure of damages is not what the re-as- 
sured has paid the original assured, but what he is bound, under 
his policy, to pay by reason of the loss. Gantt v. The American Cen- 
tral Insurance Company, 503. 


CONTRACT: MEASURE OF DAMAGES: PRACTICE. Defendant took plain- 
tiff’s cattle to fatten until the Ist day of June, at six cents per pound 
for every pound gained. Defendant was ready to deliver the cattle 
on the Ist day of June, but plaintiff not being ready to receive them, 
they were not delivered until the 30th day of July. The trial court 
having instructed the jury that defendant was entitled to compen- 
sation for the extra time at the contract rate; Held, error. They 
should have been instructed to allow him what the extra pasturage 
was reasonably worth; but as all the evidence showed that it was 
reasonably worth as much as the contract price, this court refused 
to reverse the judgment in defendant’s favor. Boswell v. Dahlman, 
591, 


See Raitroap, 1, 2. 


TRESPASS, 1, 
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DEBT. 


Tue liability of sureties on an official bond is nota “ debt” which, 


under the 3lst section of the attachment law, a receiver is author. 
ized to sue forin hisown name. The State ex rel. Pichtenkamm y 


Gambs, 289. 


DEED. 


DEED: SIGNATURE IN WRONG NAME: CERTIFICATE OF ACKNOWLEDG- 
MENT. An instrument which purports in the body of it to be the 
deed of Henry Trigler, and which has appended to it a certificate 
of a justice of the peace, in due form of law, that Henry Trigler 
had acknowledged it to be his act and deed, is admissible in eyi- 
dence as the deed of Henry Trigler, notwithstanding it is signed 
“Henry Trigtt ;” but if the certificate is defective, it will not cure 
the defect in the deed, and the deed will not be admissible. Houz 
v. Batteen, S4. 


REPUGNANT pescriptions. Where a deed contains two descrip- 
tions of the dand conveyed, one general, the other particular, if 
there is any repugnance the latter will control. The Hannibal & St. 
Joseph Railroad Company v. Green, 169. 


TRUST DEED: NOMINAL CONSIDERATION: RAILROAD. It is no objec- 
tion to a deed executed by the trustee of a land company, convey- 
ing a strip of ground for depot purposes to a railroad company which 
is building its road through a town laid out on the property of the 
land company, that the conveyance is made for the consideration of 
one dollar. Jb. 


Tue word “release” following the words “grant, bargain and 
sell,” in a deed, Held, not to restrict the meaning of these words so 
as to destroy the covenants which by statute they import. Altringer 
v. Capeheart, 441. 


Tueconsideration clause in a deed is alwavs open to explanation. 
} 


Ib 
SEE INrancy, | 


Witness, 1 


DEEDS OF TRUST AND MORTGAGES 


PRIORITY OF MORTGAGE FOR PURCHASE MONEY. A mortgage given 
to a vendor to secure an unpaid balance of purchase money of land 
and recorded on the same day, has priority of one which is given by 
the vendee, before he has concluded the purchase, to a person who 
furnishes him the money to make the cash payment, notwithstand- 
ing the latter is recorded first. Turk v. Funk, 18. 


CHATTEL MORTGAGE, WHEN VOID AS TO CREDITORS. A mortgage 
upona stock of goods which provides that the possession of the 
goods shall remain with the mortgagor, is void as against creditors, 
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although recorded, unless it is acknowledged or proved as deeds con- 
veying real estate are required to be acknowledged or proved Wag. 
Stat., sec. 8, p. 281. So is one which allows the goods to be disposed 
of by the mortgageor in the usual course of business, (following 
Lodge v. Samuel, 50 Mo. 204, and other cases) White v. Graves, 218. 


CHATTEL MORTGAGE: PRIORITY: NOTICE. F sold to C certain goods 
to be paid for partly in cash and partly in notes. To make the cash 
payment, the latter borrowed $2,000 from G, it being agreed be- 
tween the three that in consideration of C having one year to 
pay the loan, G should have the first lien upon the goods. F then 
delivered the goods to G, and on the same day a bill of sale, which 
was not recorded, and four notes pavable three, six, nine and twelve 
months thereafter, were given by CtoG. C afterwards, failing to 
pay his notes to F, gave F a chatte! mortgage on the goods, which 
was recorded. Held, that the priority of F’s mortgage over G’s lien 
depended upon F’s knowledge of the change in the agreement as to 
the time to be given by G to C on the $2,000, Foster v. Gillespie, 643. 


THIS KNOWLEDGE SHOULD BE ACTUAL. An instruction, there- 
fore, that the bill of sale to G would have no validity as against F, 
unless the latter knew of the change in the terms of the credit 
given to C, ‘for had full opportunity or means of acquiring actual 
knowledge’ of it; J/eld, error. Ib. 


NoTES SECURED BY DEED OF TRUST: LIABILITY OF INDORSER. A deed 
of trust given to secure two promissory notes, which, by their terms, 
matured at different dates, provided that if the maker should fail to 
pay the debt or interest when the same should become due accord- 
ing to the tenor, date and effect of the notes, then both should be- 
come due and payable, and the holder should have the right to 
order a sale under the deed. Plaintiff having become the holder of 
both notes, upon default in payment of the first, caused a sale to be 
made, and the proceeds of the sale not being sufficient to satisfy 
both notes, on the day when the second became due according to 
its terms, demanded payment of the maker, and, payment being 
refused, caused notice of dishonor to be given to defendant who had 
signed the note as indorser. In an action on the note, /Held, that 
the demand and notice came too late; that plaintiff having elected 
to declare a forfeiture on failure to pay the first note, the second 
then became due, and in order to charge defendant demand should 
have been made and notice given then. Hovuan, J., dissenting. 
Noell v. Gaines, 649. 


See ASSIGNMENT, 2. 


Equity, 7. 


FRAUDULENT CONVEYANCE, 4 


DESCENT AND DISTRIBUTION. 


W Here one dies leaving a widow and child, and the child dies with- 
out issue, the mother surviving, she becomes the heir of the child. 
1 Wag, Stat., 71, p. 529. Lynde vr. Williams, 360. 


14 ths 
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Errect OF ADOPTION ON DESCENT. On the death of an adopted child 
his estate will go to his relations by blood, and not to those by adop- 
tion; and this, even, where the estate which so descends has been 
derived from the adoptive parent. The statute of adoption (Wag 
Stat., p. 256) has not changed the general rules of descent, estab- 
lished in the general statutes on the subject. Reinders v. Koppel. 
mann, 482. 


DEVISE. 


LIFE ESTATE, NOT ENLARGED INTO A FEE BY POWER TO SELL. The 
will of a testator, after devising all his real and personal estate 
to his wife during her life, contained this provision: “The forego- 
ing bequest is made under the express proviso that my said wife 
, will carry on and continue my business with my co-part- 
ners; but I will that no part of my real estate, still less the whole 
of it, be sold or otherwise disposed of before the lapse of twenty- 
five years. ' ' After the decease of my said wife, the 
property then left shall be divided as follows,” &c.; Held, that the 
power thus impliedly given to sell the real estate did not enlarge 
the wife’s life interest to an estate in fee. Reinders v. Koppelmann, 
482. 


Herrs. A testator devised a life estate in his property to his wife, 
and then declared that after her death a certain portion of it should 
vo in remainder “to the nearest and lawful heirs” of his wife. 
Held. that the word heirs, as here used, meant those persons who 
should be her heirs at the time of her death and not those who 
should be her heirs apparent at the testator’s death. 1b. 


DISSEIZIN. 


See Apverst Possession, 5. 


DOWER. 


DoweER \ND HOMESTEAD: WAIVER: ESTOPPEL: PROCEDURE, Ai 


widow entitled to both homestead and dower in land of her de- 
deased husband, caused her dower to be assigned, and accepted the 
assignment, but, being ignorant of her right to a homestead, did not 
then claim it. Being administratrix of her husband’s estate, she 
also procured from the probate court an order for the sale of all the 
lands of the estate, but no sale was ever made. In a proceeding 
subsequently instituted by her to have her homestead set ut, 
Held, that her acts did not constitute either a waiver or an estoppel 
so as to prevent her from asserting her right ; Held, further, that un- 
der section 6, page 698, Wag. Stat., the proper procedure was to 
have the homestead first set out, and then if its value were less than 
one-third of the real estate of her husband, dower should also be 
assigned ; but this course should only be taken upon the terms that 
the widow execute a suitable relinquishment of the rights already 
acquired under the former assignment. Seek v. Haynes, 13. 


HoMESTEAD AND DOWER! DOWER, HOW COMPUTED: NORTHAMPTON 
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raBLes. When land, in which a widow has a homestead right, has 
been sold for purposes of partition, she is entitled, under section 6 of 
the homestead law, ( Wag. Stat., p. 698,) to receive out of the pro- 
ceeds of the sale, first, the value of her homestead. If this equals 
or exceeds one-third of the whole estate, she will receive nothing 
further; bu’ if it is less than one-third she will receive in addition, 
by way of dower, an annuity upon an amount sufficient to make the 
aggregate equal to one-third. In order to ascertain the present value 
of her interest in that sum, the Northampton tables might be used. 
Graves v. Cochran, 74. 


3 DoweR NOT TO BE DIMINISHED BY TAXES. The amount allowed 
a widow for her dower out of the proceeds of the sale of the estate of 
her deceased husband, is not to be diminished by the taxes, or any 
portion of the taxeg assessed against the land either in her husband's 
life-time or during her quarantine. Jb. . 


See ADMINISTRATION, 1, 
DRAMSHOP. 
1. Aw indictment for selling liquor without a license need not state 
the name of the person to whom orthe place at which the sale 


was made, State v. Spain, 29 Mo. 415, and other cases. The State 
Jaques, P60, 


DRUGGIST: CRIMINAL PLEADING. An indictment under Wag. Stat. 
of 1872, sec. 2, p. 549, for selling liquor without license, need not 
negative the existence of those facts. which by the act of 1874 
Sess. Acts, p. 46) authorize a druggist to sell without a license. If 
the defendant was a druggist, and as such, authorized to make the 
sale for medicinal purposes, that was matter of defense. It is never 
necessary in an indictment under a statute to negative the excep- 
tions contained in a subsequent statute. Jb. 


DRUGGIST. 


See Dramsnop, 2. 


LJIECTMENT, 


(\DVERSE PossessiON. Exclusive, peaceable and uninterrupted posses- 
sion of a tract of land under color of title for a period of forty-five 
years, is suflicient to sustain an action of ejectment. Merchants’ 
Bank i Evans. 51 Mo. 335. Hloux v. Batteen, 84. 


See Equity, 4. 


HomMeESTEAD, 6. 


ELECTION. 


CONTESTED ELECTION: NOTICE OF CONTEST: BLANK BALLOTS. When an 
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election is contested on the ground that blank ballots have been 
counted in favor of the contestee, the notice of contest need not 
state the names of the voters who cast the blanks. Wag. Stat., see 
54, p. 573, requiring the names of all voters objected to, to be stated 
in the notice, does not apply, since the objection is not to the voters 
but to the action of the offivers of election in counting blanks on 
votes. Mojfatt v. Montgomery, 162. 


EMBEZZLEMENT. 


DESCRIPTION OF PROPERTY. An indictment for embezzlement de- 
scribe! the property embezzled as “ certain United States five-twenty 
government bonds, which were valuable securities, of the value of 
35,000."" Held, a sufficiently particular description. The State v. 
Me yers, 266. e 


Agency. An indictment for embezzlement charged that defendant 
was the agent of the person whose property was embezzled, and 
that he received it as agent. Held, sutlicient. Itis not necessary 
to set out in detail the nature and purposes of the agency. The 
proof, however, must establish an agency within the meaning of 
Wag. Stat., sec. 35, p. 458, and not an ordinary bailment. Jb, — 


Or PARTNERSHIP FUNDs. In an indictment under Wag. Stat., sec 
35, p. 458, for embezzling the money of a co-partnership, the name 
of the individual partners need not be set out. 7/e State v. Mohr, 308 


See Larceny, 2. 


EQUITY. 


WILL NOT RELIEVE ON A GROUND NOT STATED IN THE PETITION: 
MISTAKE. Plaintiff being the beneficiary in a mortgage in which 
the land intended to be conveyed was not correctly described, 
brought his suit to have the mistake corrected. The holder of a 
later mortgage covering the same land, was made co-defendant with 
the mortgageor, the petition alleging that he knew of the mistake 
when he took his mortgage; and this was the only ground on which 
the pleadings placed the plaintiff's claim to relief as against him. 
At the trial it appeared that the later mortgage was given as secu- 
rity for a pre-existing debt. Plaintiff had judgment. On appeal 
by the holder of the later mortgage, it was contended, on behalf of 
the plaintiff, that even if the appellant had no notice of the earlier 
mortgage, as charged, still the judgment was right, since, the later 
mortgage being given to secure a pre-existing debt, the appellant 
was not a purchaser fors valuable consideration; Held, that the 
judgment could not be sustained on this ground, no such case being 
made by the pleadings; and the court having, upon an examination 
of the evidence, come to the conclusion that the appellant had no 
notice of the mistake, reversed the judgment. Cor v. Esteb, 110. 


CONTRIBUTION BETWEEN CO-pEBTORS. The doctrine of contribution 
is the result of general equity based on the ground of equality of 
burden and benefit, is equally applicable between principals as be- 
tween sureties, and has been adopted as a rule of common law in 
this State. A debtor, therefore, hay recover from his co debtor, in 
an action at law, whatever he has been compelled to pay in excess of 
his due proportion, not only of the original demand, but of all costs 
necessarily incident thereto; and in determining this proportion, re- 
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gard will be had only to the co-debtors who are solvent. lun Pet- 
ten . Richardson, 579. 


EquiTABLE TITLES: PRIORITY: NOTICE. One who had an equitable title 
to land gave a deed of trust upon his interest, and afterwards con- 
veyed it to another person upon the consideration of the cancella- 
tion of a note due from him to the purchaser, and subsequently his 
interest was again sold under an execution against him, and wis 
bought by the plaintiff in execution. Pending the proceedings on 
the execution the first purchaser acquired the legal title. In a 
contest between the holder of the deed of trust and the other claim- 
ants, Held, that the former had the best equity as against the pur- 
chaser at the execution sale, and that his equity should prevail as 
against the other purchaser also, if the latter had notice of his 


claim when he bought. And the latter having acquired the legal 
title, with notice of the prior equity, as the evidence tended strongly 
to prove, a decree of the trial court divesting the legal title out of 


him and vesting it in the trustee in the deed of trust, was atfirme:l. 
Nulsen v. Wishon, 383. 


EQuiTABLE TITLE OF PURCHASER AT ADMINISTRATION SALE: EJECTMENT 
A purchaser at administration sale duly approved by the probate 
court, as soon as he pays the purchase money, acquires an equitable 
interest in the land which will constitute a sufficient equitable de- 
fense to an action of ejectment brought by the grantee of the heirs 
of the deceased with actual or constructive notice of the facts. 
Lony v. The Joplin Mining & Smelting Company, 4» 


WILL RELIEVE AGAINST FRAUDULENT JUDGMENT. A court of equity 
will relieve against a judgment obtained against a defendant by a 
fraudulent combination between his co-defendants and the plaintiff ; 
but this jurisdiction is rarely and reluctantly exercised. The case 
ought to be a very plain one to authorize interference.  Ritier v. 
Democratic Press Company, 158. 


AGREEMENT BEFORE TRIAL TO RELEASE ONE DEFENDANT, NO FRAUD 
ON HIS CO-DEFENDANTS. The fact that before the trial of a cause 
an agreement was made between the plaintiff and one of the defend- 
ants that the latter should be released on paying a very small part 
of the demand, does not, of itself, render a judgment subsequently 
obtained against all the defendants fraudulent as respects one of 
them who was not aware of the agreement. Jh. 


Equity: INJUNCTION: MORTGAGE: MARRIED WOMAN. Plaintiff being 
the owner of certain real estate which was subject to a mortgage, sold 
the same, the purchasers assuming the mortgage, paying partly in 
cash and partly in a note which was paid at maturity, and giving 
besides, their note for $2,600, secured by a deed of trust on the 
land. ‘The purchasers failing to pay off the mortgage debt, plaintiff 
was compelled to pay part of it. Subsequently defendants, who 
were husband and wile, being desirous of becoming the owners of 
the mortgage, but knowing that the holder, through friendship for 
the plaintiff, would not sell it without the plaintiff’s consent, sought 
plaintiff's consent and assistance in effecting the purchase. Plaintiff 
would consent only on condition that defendants should refund to 
him what he had paid on the mortgage, should indorse the $2,600 
note which was still unpaid, and should waive the priority of the 
mortgage and hold it secondary to the deed of trust. In the ab- 
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sence of the wife, the husband agreed to these terms, paid the plaintiff 
the whole amount of the mortgage and took possession of it, and 
also took the $2,600 note to his wife for her indorsement. She re- 
fused, and the note was returned to the plaintiff. Defendants gub. 
sequently caused a sale to be made under the mortgage, at which 
the wife became the purchaser. This action being brought to enjoin 
the delivery of a deed to her, and for other relief; Held, that 
plaintiff was entitled to the injunction and to a decree declaring the 
mortgage secondary to the deed of trust. The fact that the wife did 
not consent to the arrangement, as made by her husband, was im- 
material, since it was by virtue of it that they had obtained posses. 
sion of the mortgage, and it would operate a fraud on the plaintiff 
not to enforce it against her. For the same reason it was not mate- 
rial that she had no separate estate. Barnum v. Bobb, 619. 


ESTATES. 


1. AGREEMENT TO CONVEY REAL Estate. The purchaser at an execu- 
tion sale of real estate, gave the defendant in the execution a writ- 
ten promise to reconvey, upon the payment of a specified sum by a 
day named ; but the defendant did not bind himself to make such 
payment, and the promise was founded on no consideration. On 
the same day the defendant accepted from the purchaser a lease of 
the same premises, went into possession, and paid rent, but never 
paid anything in redemption of the property; Held, that the 
promise for a reconveyance was a mere gratuity, giving the defend- 
ant an option to redeem, but no vested interest, and that his only 
interest in the property was the leasehold. Mersv. The Franklin In- 
surance Company, 127. 


~ 


2. Devise: LIFE ESTATE, NOT ENLARGED 'NTO A FEE BY POWER TO SELL, 
The will of a testator, after devising all his real and personal estate 
to his wife during her life, contained this provision: “The forego- 
ing bequest is made under the express proviso that my said wife 
will carry on and continue my business with my co-part- 
ners; but I will that no part of my real estate, still less the whole 
of it, be sold or otherwise disposed of before the lapse of twenty- 
five years. , :' After the decease of my said wife, the 
property then left shall be divided as follows,” &c.; Held, that the 
power thus impliedly given to sell the real estate did not enlarge 
the wife’s life interest to an estate in fee. Reinders v. Koppelmann, 
482. 


See Partition, 1 


TT ‘ » 
rusts, 2, 3. 


ESTOPPEL. 


l. Trustee: estorpret. One who claims under a deed which was exe- 
cuted by a trustee, and which, by reference, recognizes a plat exe- 
cuted by a predecessor in the same trust, cannot deny that the latter 
had authority to act as trustee. The Hannibal & St. Joseph Railroad 

Company v. Green, 169. 
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EstoPpvEL: MORTGAGE. A purchaser at a sale undera mortgage is 
not precluded from denying the validity of an older mortgage by 
reason of the fact that the auctioneer announced that the sale would 
be made subject to the older mortgage, and in consequence of this 
announcement the property was sold at much less than its real 
value. White v. Graves, 218. 


See Homesrean, 1. 


EVIDENCE. 


EVIDENCE OF REPUTATION. A witness who is well acquainted with 
a person whose character is in question, and lives in his neighbor- 
hood, will be allowed to testify to his general reputation although 
he may never have heard it discussed or questioned. Frequently 
the highest evidence which can be offered of character is of this 
negative kind. The Slate v. William Grate, 22. 


Or MEANING OF AMBIGUOUS LETTER. Upon an indictment for sending 
a threatening letter, parol evidence is admissible to explain the 
meaning of the letter, if the language is ambiguous. Tre Ntate v. 
Linthicum, 60. 


EVipENCE OF UNAUTHORIZED SURVEY. A witness will not be allowed 
to testify how another person, who was neither a county sur- 
veyor nor a deputy county surveyor, nor acting under the au 
thority of the United States, nor by consent of the parties to the 
suit, hal made a survey of the premises in controversy, nor what 
the results were. Under Wag. Stat., sec. 11, p. 1508, the survey 
itself, if offered in evidence, would be inadmissible. But the wit- 
ness will be permitted to testify to everything that he may know 
about corners, lines and monuments trom having been present and 
assisted in making the survey. Hous v. Batteen, 84. 


IMPEACHING TISTIMONY. Judgment reversed for error of the trial 
court in refusing to admit impeaching testimony. The State v. Pur- 
din. bee 


Uvow the trial of an indictment against a county clerk for failing to 
make the annual statement required by law, showing the amount of 
fees and emoluments received from his office during the year 1874, 
evidence offered by the State showed that he had made such state- 
ments in previous vears. Held, that such evidence did not preju- 
dice the defendant, and the admission of it was no ground for re- 
versing a judgment against him. The State v. O’ Gorman, 179. 


VERDICT AGAINST THE WEIGHT OF EVIDENCE: SUPREME CouRT. When 
the questions involved in a case have been submitted to the jury 
under proper instructions, the Supreme Court will not, in an action 
at law, reverse the judgment on the ground that the verdict is against 
the weight of evidence. The St. Louis Type Foundry v. McCann, 199. 


A FORMER CONVICTION can only be proven by the record. The State 
v. Rugan, 214. 


PRACTICE, CRIMINAL: WAtveER. A defendant in a criminal case does 
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16. 





not, by answering an improper question asked of him upon erogs. 
examination by the State’s attorney, waive any objection to the 
question which has been made by his attorney and overruled by the 
court before he made the answer. /b. . 


Tue rejection of cumulative evidence, even if in strictness receiva- 
ble, is no ground of reversal, where it appears that the complainant 
was not prejudiced thereby. Hicks v. The Hannibal & St. Joseph 


Railroad Company, 829. 


EVIDENCE, WHEN RECEIVABLE IN REBUTTAL. Plaintiff, in making out 
his case, offered evidence to prove that he was received asa pas- 
senger on defendants’ hack, and without any fault of his own re- 
ceived the injuries of which complaint was made. Defendants 
then offered evidence to show that the hack was sound and well 
titted for the service to which it was put, that it was not over- 
loaded, and that the accident by which plaintiff was injured could 
not have been avoided by any precautions on their part. Plaintiff 
then offered evidence to rebut that given by defendants, and it was 
objected that this evidence should have been offered as part of the 
plaintiff’s case, in chief. Held, that the evidence was properly re- 
ceived in rebuttal. Lemon v. Chanslor, 340 : 


DreCLARATIONS AS TO POSSESSION, AS EVIDENCE. The declarations of 
one in possession of property that he held in his own right, or as 
tenant, or as trustee, are admissible for the purpose of explaining 
the possession; but his declarations in regard to the contract by 
which he acquired possession are not receivable in his favor. (Fol- 
lowing Darrett v. Donnelly, 38 Mo. 492.) The Hannibal & St. Joseph 
Railroad Company v. Clark, 371. 

EXCLUSION OF EVIDENCE, NOT GROUND OF REVERSAL WHEN. The 
ruling of the trial court in excluding evidence, although excepted 
to at the time, will not be reversed by the Supreme Court, unless 
the exclusion of proper evidence was assigned, as error, in the mo- 
tion for a new trial. (Following Brady v. Connelly, 52 Mo. 19.) Ib. 


Or muerper Evidence in relation to the time and place of the 
death of the deceased, admissible under one count of an indictment, 
is not rendered inadmissible because the allegation as to such time 
and place in another count isinsufficient. The State v. Testerman, 408. 


A previous difficulty between deceased and third parties had oc- 
curred about 10 o’clock on the morning of the same day that de- 
ceased was killed, at which defendant was not present, but there was 
evidence tending tou show that he was aware that there had been a 
difficulty and had espoused the quarrel of such third parties; Held, 
that evidence of such former difficulty was admissible. 0. 


Evipence of the cutting by defendant of a third party, participat- 
ing in the same fight in which deceased was killed, is admissible 
as part of the res gestae. Th. 


Opinions. A carpenter, engaged in buying lumber and_ building 
houses, may testify as to the cost of lumber in a house, his opinion 
having been formed by a comparison of it with certain lumber fur- 
nished by him for another house. Simmons v. Carrier, 416 
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Practice. . An objection to evidence comes too late when made for 
the first time in the Supreme Court. Fulkerson v. Thornton, 468. 


“Train RULES.” Certain “train rules” made by the defendant 
and another company, regarding a track used by them jointly, but 
200 miles distant from the place where the injury occurred, fleld, 
irrelevant and inadmissible. Moody v. The Pacific Railroad Com- 
pany, 170. 


Res Gestak. On the trial of the defendants for murder, testimony 
was offered and admitted showing that the deceased was seen riding 
rapidly down the road, and soon after a party of men, among whom 
were defendants, were seen riding in the same direction, likewise at 
a rapid gait; that soon after the party passed the witness, a pistol 
shot was fired, and some one of the party was heard to say: ‘ Did 
you get him?” and another one replied: ‘‘ Not yet.” Three quar- 
ters of an hour later deceased met the same party a mile further 
down the road, and it was in an altercation which then ensued 
with one or more of them, that he was killed. The evidence relied 
on by the State to show who did the killing, was wholly circum- 
stantial. Held, that the foregoing testimony should not have been 
admitted. The occurrences related were not near enough to the 
homicide in point of time to constitute part of the res gestae. The 
Ntate v. Thomas and Allen Siwain, 605. 


EvipENce oF conspirAcy. Such testimony as the foregoing might 
be received as evidence tending to prove a conspiracy between the 
defendants and others to effect the death of the deceased, but it 
should be accompanied by evidence that the defendants were par- 
ticipants in the crime. 1/6. 


EVIDENCE OF Goop CHARACTER. When the defendant in a crimi- 


nal case has given evidence tending to establish his good character, 
he is entitled to have the jury instructed as to its effect. Jb. 
EVIDENCE OF Goop FArtu. In an action for malicious prosecution, 
the defendant will be allowed to testify that he acted in good faith 
and had no ill-feelings against plaintiff. A party to a suit may 
always testify as to the intention with which he did an act, when it 
is material to the issues to determine what the intention was. Van- 
21 ley Brou n, 627. 


Ske ADVERSE Possession, 6. 
Common Carrier, 2. 
CrimiInat Law, 5, 15. 
Damages, 4, 5. 
ForcIBLE Exrry AND DeTAINER, 1. 
Insanity, 1. 


> 


INSURANCE, 3. 











LARCENY, 5. 


Mauicirous Prosecution, 3, 4, 5, 6. 7. 
Murper, 2. 
PRESUMPTIONS. 


RAILROAD, 7. 


Venpor’s Lien, 1, 


EXECUTION. 


LINN COUNTY PROBATE COURT: EXECUTION SALES. The general law 
respecting execution sales of realestate, (1 Wag. Stat., 2 42, p. 609,) 
requires them to be made on some day during the term of the eir- 
cuit court of the county where such real estate is situated. Theact 
creating the probate court of Linn county, (Sess. Acts of 1853, 2 6, 
p- 392,) provides that “‘all sales and executions shall be governed 
and conducted in like manner as sales now are, or may hereafter 
be, in the circuit court in this State,’’ and by section 7, requires that 
deeds of sheriffs, making sales under executions issued from that 
court, shall be acknowledged before the probate judge in probate 
term time; Held, that these provisions do not impliedly and nee- 
essarily confer a power to sell at any other time than the general 
law directs; and thata sale of real estate under execution during 
the session of the Linn probate court, and not during the session of 
the circuit court, wasa nullity. Following Mers v. Bell, 45 Mo, 333. 
Lynde v. Williams, 360. 


MONEY IN THE HANDS OF A SHERIFF collected on execution is in cus- 
todia legis, and is not subject to levy on a subsequent execution 
against the plaintiff in the first. The State ex rel. The Kansas City 
National Bank v. Boothe, 546. 


ATTACHMENT SALE: PROCEEDS IN HANDS OF SHERIFF. Persona 
property of W. was seized under an attachment, and being of 
a perishable nature, was sold by the sheriff and the proceeds depos- 
ited in a bank on his general account. The attachment was after- 
wards dissolved and an execution issued for the amount of the 
debt, which was delivered to the sheriff with directions to levy the 
same on the money in his hands; Held, that the money so held 
by the sheriff could not be seized on execution. Jb. 


FALSE PRETENSES 


OBTAINING GOODS UNDER FALSE PRETENSES. An indictment for ob- 
taining a stock of goods in exchange for a tract of land under 
false pretenses, charged that defendant designedly, feloniously and 
falsely pretended that he was the owner of the land, and averred 
that in truth and in fact he was not the owner; but did not charge 
that he knew he was not the owner; Held, that this was a fatal de- 
fect; the scienter should have been expressly averred ; the use of 
the word ‘‘ designedly ” did not dispense with it. 
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The indictment also charged that defendant pretended that he had 
an abstract which showed a perfect title in himself; but there was 
no averment that he did not have such an abstract; Held, that the 
absence of this averment was fatal, and the defect was not supplied 
by an averment that defendant well knew the abstract to be im- 
perfect, and untrue in showing that he had title. If such was the 
fact, the abstract should have been set out as a false token or writ- 
ing, and the defendant should have been charged with design- 
edly, feloniously and falsely pretending that it was a true abstract, 
and correctly represented the title to be in him; and this charge 
should have been accompanied by a proper negative and an aver- 
ment of the scienter. The State v. Bradley, 140. 


OBTAINING PROPERTY UNDER FALSE PRETENSES: PLEADING, CRIM- 
INAL. An indictment under Wag. Stat., sec. 47, p. 461, for obtaining 
the property of one H. M. under false pretenses, after setting out 
the false pretenses resorted to and charging that they were unlaw- 
fully, willfully, knowingly, feloniously and designedly made by de- 
fendant, averred that H. M., relying on them as being true, deliv- 
ered his property to defendant, and further charged that by means 
of these false pretenses, defendant unlawfully, &c., obtained said 
property from said H. M. with intent to cheat and defraud said H. 
M. Held, that the indictment was not insuflicient as failing to allege 
that the false pretenses were made with intent to cheat and defraud 
and were relied on by H.M. The State v. Smallwood, 192. 


FENCE-RAILS. 


WHEN PART OF THE FREEHOLD: SALE: TRESPASS: TREBLE-DAMAGES. A 





person in possession of land under a contract of purchase, by 
the terms of which it is provided that a failure to pay at the time 
agreed upon shall work a complete forfeiture of his interest, has 
no right, after default made, to sell the fence-rails used to in- 
close the premises. The fence constitutes part of the freehold, and 
the fact that the rails may at the time be accidentally or temporarily 
detached from it, does not change their nature. <A sale under such 
circumstances carries no title, and if the purchaser removes them, 
he becomes liable as a trespasser, but not necessarily in treble-dam- 
ages. The Hannibal & St. Joseph Railroad Company v. Crawford, 80. 


FORCIBLE ENTRY AND DETAINER. 


FoRMER RECOVERY OF A PART OF A TRACT, AS EVIDENCE OF RIGHT 
TO THE WHOLE. A verdict and judgment of restitution in an action 
of forcible entry and detainer for a tract of land, part of a larger 
tract, all of which is claimed by defendant under the same alleged 
title, is, in a subsequent action of ejectment between the same par- 
ties, conclusive upon the question of the right of possession at the 
date of the forcible entry, not only as to the tract actually detained 
by defendant but as to the whole; and when restitution has been 
made under the judgment, the statu quo is restored, and the defend- 
ant’s possession of the smaller tract becomes from the beginning 
the plaintiff's possession, and all constructive possession arising 
out of defendant’s actual possession under color of title, is thereby 
extinguished. Bradley v. West, 69. 
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2. PARTIES DEFENDANT: AGENT. A writ of restitution in an action of 
forcible entry and detainer, will not necessarily be unavailing te 
cause the persons who were living upon the land at the institution 
of the suit were not made defendants. If they were the servants 
of the person who was made defendant, they can be dispossessed 
under the writ; and the fact that the defendant does not live in the 
county where the land lies does not alter the case. DeGray » 
Prior, 158. 


FORGERY. 


l. Or MUNICIPAL OBLIGATIONS : ELEMENTS OF THE CRIME It is not 
essential to the crime of forgery that the person in whose name 
the instrument purports to be made, shall have legal capacity to 
make it. It is sufficient, under Wag. Stat., sec. 16, p. 470, if it is 
made with intent to defraud, and on its face would be likely to de. 
fraud. Thus, the makinga false municipal certificate of indebted. 
ness with intent to injure or defraud, is forgery, notwithstanding 
the municipality may have no power to issue such certificates. The 
State v. Eades, 150. 


2. AN indictment charged the forgery of a receipt purp:rting to be 
the receipt of “ Charles W. Jeffries; the receipt set out in hac 
verba, was signed “‘C. W. Jeffries; Held, no variance. The State 
v. Bibb, 286. 


FORMER CONVICTION. 


See JupGMENT, 1. 


FRAUD. 


1. LimrraTioN TO ACTION FOR FRAUD IN ISSUE AND SALE OF COUNTY 
nonps. In an action brought by a county to recover money which 
it had been compelled to pay to an innocent holder of certain ne- 
gotiable bonds of the county, the petition charged that the defend 
ant, by collusion with the justices of the county court, for the 
purpose of cheating and defrauding the county, had fraudulently 
procured the issue of the bonds to himself, and, in consummation 
of his fraudulent purpose, had afterwards sold and assigned them to 
the innocent purchaser fora valuable consideration. The issue of 
the bonds having taken place more than five vears before the bring- 
ing of the action; Held, that the action was not, for that reason, 
barred by the statute of limitations, that the statute ran, not from 
the issue, but from the sale and assignment. Until then the fraud 
was not consummated. In the hands of the defendant the bonds 
were of no value in consequence of the fraud. The assignment 
was the crowning act of the scheme to defraud the county. Phelps 
County v. Bishop, 250. 


2. CouUNTY COURT ORDERS, COLLATERALLY ASSAILABLE FOR FRAUD: 
Boxbs. An order of the county court allowing a demand against the 
county and directing the issue of bonds in satisfaction of it, is not 
such a judicial determination as cannot be collaterally assailed for 

fraud. Tb. 
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WHEN THE STATUTE OF LIMITATIONS HAS ONCE COMMENCED TO RUN, 
FRAUDULENT CONCEALMENT DOES NOT INTERRUPT IT. In June, 1864, 
plaintiff left with defendant a sum of money as a special deposit. 
On July 20th, 1864, he demanded the money of defendant, who re- 
fused to deliver it to him. On September Ist, 1871, he brought suit, 
to which defendant interposed the statute of limitations of five vear. 
Plaintiff, in reply alleged, as an excuse, a fraudulent concealment 
of defendant as to what had become of the money; Held, that the 
statutory bar was complete, as the statute commenced to run from 
the date of the demand and refusal. Battle ». Crawford, 280. 


EQuiTY WILL RELIEVE AGAINST FRAUDULENT JUDGMENT. A court of 
equity will relieve against a judgment obtained against a defendant 
by a fraudulent combination between his co-defendants and the 
plaintiff: but this jurisdiction is rarely and reluctantly exercised. 
The case ought to bea very plain one to authorize interference. Rit- 
ler v. The Democratic Press Company, 458. 


AGREEMENT BEFORE TRIAL TO RELEASE ONE DEFENDANT, NO FRAUD ON 
HIS CO-DEFENDANTs. The fact that before the trial of a cause an 
agreement was made between the plaintiff and one of the defend- 
ants that the latter should be released on paying a very small part 
of the demand, does not, of itself, render a judgment subsequently 
obtained against all the defendants fraudulent as respects one of 
them who was not aware of the agreement. Jb. 


Ser CLerkKs OF Courts, 3. 
Equity, 7. 
FRAUDULENT CONVEYANCE, 4 


INSURANCE, 4, 6. 


FRAUDULENT CONVEYANCE. 


PLEADING, CRIMINAL: FRAUDULENT CONVEYANCE. An indictment un- 
der Wag. Stat., sec. 52, p. 462, for making a deed to land without 
reciting an existing mortgage covering the same property, is bad, 
unless it gives a particular description of the land. It is not suffi- 
cient to designate it as ‘“‘a certain house and lot in Humansville, 
Polk county, Missouri.”” The State v. Jones, 197. 


CHANGE OF PossEssION. A merchant tailor having sold his stock of 
goods to a journeyman employed in his shop, absented himself 
from the county fora few days, during which time the goods were 
attached as his property. The purchaser was left in possession, but 
no notice was given of the sale, and no one knew of it but the 
parties and the attorney who drew the bill of sale. The same sign 
remained up over the door of the shop, and the same business ad- 
vertisement was continued in the local paper. Held, that there was 
no such open, visible and unequivocal change of possession as would 
apprise the community, or those accustomed to deal with the ven- 
dor, that the goods had changed hands, and that the sale was, there- 
fore, void under the statute relating to fraudulent conveyances. 
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(Following Wright v. McCormick, 67 Mo. 426, and other cases ) Stern 
v. Henley, 262. 

3. CONSTRUCTION OF STATUTE: “oOR:” ‘*AnD.” The statute declariy 
that conveyances made with intent to hinder, delay or defraud eret. 
itors, shall be void, an instruction that the jury should find for the 
defendant, unless the conveyance was made to hinder, delay and 
defraud creditors, is erroneous. ; 

The words “hinder,” “delay” and “defraud” are not synony. 
mous. Crow v. Beardsley, 435 . 


4. Trust peep: FrRaup. As against creditors, the participation of 


either the trustee or the beneficiaries of a deed of trust in the frand 
of the grantor, is sufficient to avoid the deed. = /b. 


GAMING. 


See Municipat Corporation, 4. 


GRAND JURY. 


Tue circuit court has authority to empanel the grand jury at an ad- 
journed term. The State v. Sweeney, 96. 


See Practice, CRIMINAL, 6. 


GUARDIAN. 


See ADMINISTRATION, 1, 2. 


HACKMAN. 


See Common Carrier, I. 


HEIRS. 


A testator devised a life estate in his property to his wife, and 
then declared that after her death a certain portion of it should go 
in remainder “to the nearest and lawful heirs” of his wife. Held, 
that the words heirs, as here used, meant those persons who should 
he her heirs at the time of her death, and not those who should be 
her heirs apparent at the testator’s death. Reinders v. Koppelmann, 
482. 


HOMESTEAD. 


1. Wupow’s HOMESTEAD: DOWER: WAIVER: ESTOPPEL: PROCEDURE. A 
widow entitled to both homestead and dower in land of her de- 
ceased husband, caused her dower to be assigned, and accepted the 
assignment, but, being ignorant of her right to a homestead, did not 
then claim it. Being administratrix of her husband's estate, she 












4) 








ll 











INDEX. 703 





also procured from the probate court an order for the sale of all the 
lands of the estate, but no sale was ever made. In a proceeding 
subsequently instituted by her to have her homestead set out, 
Held, that her acts did not constitute either a waiver or an estoppel 
so as to prevent her from asserting her right; Held, further, that un- 
der section 6, page 698, Wag. Stat., the proper procedure was to 
have the homestead first set out, and then if its value was less than 
one-third of the real estate of her husband, dower should also be 
assigned ; but this course should only be taken upon the terms that 
the widow execute a suitable relinquishment of the rights already 
acquired under the former assignment. Seek v. Haynes, 13. 


HoMESTEAD AND DOWER: DOWER, HOW COMPUTED: NORTHAMPTON 
TABLES. When land,in which a widow has a homestead right, has 
been sold for purposes of partition, she is entitled, under section 6 
of the homestead law, (Wag. Stat., p. 698,) to receive out of the 
proceeds of the sale, first, the value of her homestead. If this 
equals or exceeds one-third of the whole estate, she will receive 
nothing further; but if it is less than one-third she will receive in 
addition, by way of dower, an annuity upon an amount sufficient 
to make the aggregate equal to one-third. In order to ascertain the 
present value of her interest in that sum, the Northampton tables 
might be used. Graves v. Cochran, 74. 


FAMILY: WIFE LIVING APART FROM HER HUSBAND. Whilst a mar- 
riage de jure exists, the husband is the head of a family, al- 
though composed only of his wife, who has left him; and although 
living apart from him at the time of his death,the wife is, under 
the homestead act of 1865, (Gen. Stat. 1865, p. 449,) where there are 
no minor children, entitled to the homestead. Brown v. Brown’s 
Administrator, 388, 


Where a dwelling house and appurtenances were situated 
on an eighty acre tract in which the occupant had only a life estate, 
Held, that under the homestead act of 1865, upon his death, the 
right of homestead in his widow would attach to the remaining part 
of the farm which was owned by him in fee simple, and that she 
would be entitled to receive, in fee, a portion not exceeding 160 
acres in quantity, nor $1,500 in value. Jb. 


HEAD OF A FAMILY. Where the owner of a farm rented the 
same, and occupied but one room in the house, upon an agreed di- 
vision between himself and his tenant of the profits and expenses, 
for the purpose of securing to himself the services and attention of 
the tenant and his family, Held, that this did not make the tenant 
the head of the family, nor deprive the owner of the control over 
the house previously exercised by him. Jb 


—: JURISDICTION OF PROBATE CouRT. The probate court having 
jurisdiction of the estate of a deceased housekeeper, or head of a 
family, has authority, under the statute, (1 Wag. Stat., 7 5, p. 698,) 
tomake the necessary order on an administrator to surrender to 
the party entitled, the possession of a homestead. Jb. 














INDEX. 
HUSBAND AND WIFE. 


1. RepeLevin: wire’s property. When a defendant in an action for 
the recovery of specific personal property claims the right to the 
possession as agent for his wife through a chattel mortgage in her 
favor and a sale thereunder, itis not necessary for him, in order to 
make good his defense, to show that the money secured by the 
mortgage was the separate property of his wife, or that the purchase 
at the sale under the mortgage was made to heruse. White v. Graves, 
218. 


2. MAJORITY OF MARRIED WOMEN: DEED. Under the General Statutes 
of 1865 a married woman was of full age for the purpose of execut- 


ing a deed when she attained the age of eighteen vears. Construing 
sec. 1, p. 466 and sec. 1, p. 444. Caho v. Endress, 224. 7 


3. ResSULTING TRUST IN FAVOR OF wiFe. Whena husband has entered 
landin hisown name with money belonging to his wife's separate 
estate, because of a regulation of the land office, it is his duty, 
although he may be in embarrassed circumstances, to convey such 
land to a trustee for her benefit. Payne v. Twyman, 339. 

See ADMINISTRATION, 1 
Eat Ty. 7. 
LimitTatTions, 1. 
Venpor’s Lien, 2 

INDICTMENT 

Sree Courts, | 
LARCENY, 2 


PRACTICE, CRIMINAL, 1 


VARIANCE, | 


INFANCY. 
MAJORITY OF MARRIED WOMEN: DEED. Under the General Statutes of 
1865, a married woman was of full age forthe purpose of executing 
a deed when she attained the age of eighteen vears. Construing 


sec. 1, p. 466 and sec. 1, p. 444. Caho v. Endress, 224. 


See ADMINISTRATION, 1 
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See Variance, 1. 
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INDEX. 
INSANITY. 


EVIDENCE. On the trial of an indictment for murder where 
the insanity of the prisoner was set up as a defense, the court 
instructed the jury that the fact that some or all of the ancestors of 
a person had been insane, did not of itself prove that person insane, 
and that in the absence of direct and preponderating evidence of 
insanity at the time of the killing, it could not be justified on that 
plea ; Held, error. The State v. Simms, 305. 


INSOLVENCY. 


See Conrrisution, 1. 


INSTRUCTIONS. 


Ir the only error in an instruction is that it requires one of the par- 
ties to prove more than he ought to be required to prove in order 
to make out his case, the adverse party cannot complain. Houz v., 
Batteen, 84 


Wuere the ground upon which a case is defended is fully, fairly 
and distinctly presented to the jury by several instructions, the 
fact that another instruction ignores some of the evidence bearing 
upon the point is not ground for reversing the judgment. Browne 
v. The Clay Fire & Marine Insurance Company, 133. 


A party cannot complain if the court so modifies one of his in- 
structions as to make it necessary for the other party, in order to 
sustain his case, to prove more than the instruction, as offered, re- 
quired. The State v. O’Gorman, 179. 


Ir is no error to refuse an instruction which seeks to submit to the 
jury a question already properly submitted by another instruction, 
or one which places the party’s right to recover on a different ground 
from that presented by the pleadings and the evidence. White v. 
Graves, 218. 


Tue giving of contradictory in-tructions may afford sufficient ground 
for reversal. The State v. Simms, 305. 


An instruction which is objectionable, because it ignores an issue 
in the case, is no ground for reversal, where all the other instruc- 
tions directly and fairly present such issue, and the jury have not 
been misled thereby. Parton v. McAdoo, 327. 


INSTRUCTIONS upon a theory of the case not presented by the plead- 
ings, are properly refused. Fulkerson v. Thornton, 468. 


» 


See Parties, 2. 








INDEX. 
INSURANCE. 


LIABILITY OF AGENT FOR PREMIUMS TAKEN APTER COMPANY Has 
BEEN EXCLUDED FROM THE STATE. An agent of an insurance com- 
pany who issues a policy and takes the premium after the com- 
pany’s certificate of authority to do business in this State has been 
revoked by the superintendent of the insurance department, is 
liable to return the premium notwithstanding ne was not, at the 
time, aware of the revocation, and the four weeks notice of revoca- 
tion required by Wag. Stat., sec. 32, p. 772, has not been given by 
the superintendent. McCutcheon v. Rivers, 122. F 


FIRE INSURANCE: STATEMENT OF THE INTEREST OF THE INSURED: WAR- 
RANTY. A party having but a leasehold interest ina house and lot. 
took out a policy of insurance upon the house, containing an ex- 
press condition that, if the interest in the property to be insured be 
a leasehold, or other interest not absolute, it must be so represented 
to the company and expressed in the policy in writing, otherwise the 
insuraace should be void. The policy contained no statement of the 
interest of the insured, but described the property as “his.” The 
court, reversing a judgment for the plaintiff, Held, that if the in- 
sured truly represented his interest to the company its failure to 
incorporate the statement in the policy did not avoid the policy ; 
but if he made no representation at all, his acceptance of the policy 
amounted to a declaration that his interest was absolute, and that did 
avoid it. Mers v. The Franklin [usurance Company, 127. 


EFFECT OF PROOFS OF LOSS AS EVIDENCE WHEN OFFFRED BY THE 
coMPpANY. When an insurance company, being sued upona policy, 
defends upon the ground that the plaintiff fraudulently over- 
valued the property destroyed, for the purpose of obtaining the 
insurance money, and, as a basis of proof, offers in evidence the 
sworn proofs of loss furnished by plaintiff, that does not make 
them evidence of the loss in favor of plaintiff. They are only evi- 
dence of the fact that they were made and delivered to the com- 
pany. The principle, that when declarations of a party are intro- 
duced in evidence by his adversary, they are to be considered by 
the jury, as well for the party making as for the party offering them, 
has no application. Browne vt. The Clay Fire & Marine Insurance 
Company, 133. 


RE-INSURANCE: RIGHTS AND DUTIES OF THE PARTIES TO THE CON- 
TRACT: JUDGMENT: Notice. An insurer whose risk is re-insured, is 
not obliged, in order to maintain his action against his re-ivsurer, 
to show that he has paid the loss. He may at once resort to his 
action against the re-insurer, and to such action the re-insurer may 
make the same defense that the re-assured could make against the 
original assured, or the re-assured may await a suit by the first as- 
sured, and wien it is brought give notice of it to his re-insurer. If 
the re-insurer desires the claim contested, he may take part in the 
defense. If he neither participates in the defense, nor gives notice 
that he does not object to the claim, he will be taken to have re- 
quired the re-assured to defend for him, and the latter becomes, by 
operation of law, sub modo, his agent for that purpose. If the re- 
assured then defends in good faith, the judgment will be binding 
upon the re-insurer as to all matters which could have been litigat- 
ed therein, and will make him liable for the costs and expenses of 
the litigation; but no judgment collusively obtained will support a 
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recovery against the reinsurer. Gantt v. The American Central In- 


surance Company, 5033. 


Re-INSURANCE: AGREEMENT FOR RESISTANCE CONSTRUED. An insur- 
ance company having re-insured in other companies part of a risk on 
a boat load ot cotton, and being about to be sued by the insured fora 
loss, entered into an arrangement with the re-insuring companies, 
by which it was agreed that the first insurer should employ such 
counsel as it saw proper, to defend the suit, and in the event the 
defense should be successful the re-insurers should pay their pro 
rata proportion of the attorneys’ fees and costs, and in the event it 
should fail, they should pay their pro rata proportion of the judg- 
ment, attorneys’ fees and costs. Held, that this agreement did not 
alter the relations of the parties to the contracts of re-insurance: 
that the re-assured undertook no new duty, and the re-insurers in- 
curred no new obligation except the liability to pay a share of the 
expenses in the event of a successful defense ; and this was merely 
supplemental in its nature and did not affect the policies ; that the 
agreement, at most, made the re-assured the agent of the re-insur- 
ers for the purpose of making the defense, and not a trustee for 
them; that it did not irrevocably commit the defense to the re-as- 
sured, but the re-insurers had the right at any time to come in and 
defend on their own behalf; that the attorneys employed by the 
re-assured represented the re-insurers in the conduct of the suit; 
and that there was nothing in the agreement which required the 
re-assured company to retain a pecuniary interest in the litigation, 
or forbade it from making a compromise of its liability. Jb. 


COMPROMISE AGREEMENT CONSTRUED. An insurance com- 
pany having entered into an agreement such as the foregoing with 
several! re-insuring companies, afterwards, pending the litigation, 
without their consent, compromised with the assured by paying a 
certain sum in cash and agreeing, in the event a judyment should 
be rendered in favor of the assured in the pending suit, to assign 
the policies of re-insurance to them. The assured, on their part, 
agreed to enter satisfaction of any such judgment on receiving such 
assignments. The contract further reserved to the re-assured com- 
pany the right to continue the defense of the suit, and provided 
that the assured should retain the money paid even though they 
failed in their suit. The assured subsequently recovered judgment, 
and the policies of re-insurance were then assigned to them, as had 
been agreed, and the judgment was entered satisfied. The re-it-sur- 
ing companies had knowledge of this contract for about a month 
before the trial took place, but took no step to interpose any de- 
fense for themselves, or to prevent the re-assured company from 
making the defense. In a suit upon one of the assigned policies 
brought by the trustees of the original assured; Held, that this 
contract created no conflict between the duty and the interest of 
the re-assured company; that all the re-insuring companies could 
demand was 2n honest defense of the suit, and the contract did not 
disable the re-assured from making this; that the fact that it no 
longer had any substantial interest in the controversy did not dis- 
qualify it from continuing the defense; that the re-insuring companies 
having failed to interpose must be considered as having acquiesced 
in its right to do so, and in the absence of evidence of want of 
good faith on the part of the re-assured company in making the 
defense, the re-insurers must be bound by the judgment. Jb. , 
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MEASURE OF DAMAGES. Inan action on a policy of re-in- 
surance the true measure of damages is not what the re-assured has 
paid the original assured, but what he is bound, under his policy. 
to pay by reason of the loss. Ib. = 


8, SERVICE OF PROCESS ON FOREIGN INSURANCE COMPANIFS. The fourth 
section of the act of March 2%rd, 1874, providing the mode of sery. 
ing legal process on foreign insurance companies, (Sess. Acts 1874 
p. 74,) operated a repeal of section 25, page 770, Wagner’s Statutes 
and where such a company has complied with that act by appoint. 
ing a competent person its attorney for the purpose of receiving 
service in this State, service can lawfully be made only upon him. 
Delivery of the writ to a local agent at his place of business will not 
answer. Bailev. The Equitable lire Insurance Company, 617. 


INTEREST. 

Own pAMAGEs. In an action against a railroad company to recover dam- 
ages for injuries sustained by live stock in course of transportation, 
interest may be allowed onthe amount of damages sustained, to be 
computed from the institution of the suit. Dunn v. The Hannibal 
& St. Joseph Railroad Company, 268. 


INTOXICATING LIQUORS. 


See MunicipaL Corporation, 5. 


JUDGMENT. 


1. A former conviction can only be proven by the record. The State v. 
Rugan, 214. 


2. COUNTY COURT ORDERS, COLLATERALLY ASSAILABLE FOR FRAUD: BONDS. 
An order of the county court allowing a demand against the county 
and directing the issue of bonds in satisfaction of it, is not sucha 
judicial determination as cannot be collaterally assailed for fraud. 
Phelps County v. Bishop, 250. 

See ADMINISTRATION, 5. 
County Bonps, 1. 
Forcinte Enrry axnp Derarner, 1, 
Fraup, 4, 5. 
INSURANCE, 4. 
Maticious Prosecution, 7. 
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Res Apsupicata, 1. 


JURISDICTION. 


COUNTIES IN WHICH AGAINST MAY BE 


BROUGHT. 
Under the statute, (1 Wag. Stat., 7 28, p. 294,) suits may be brought 
against railroad companies in any county where such companies 
have or usually keep an office or agent for the transaction of their 


RAILROADS: SUITS 


usual or customary business. Jéicks v. The Hannibal & St. Joseph 


Railroad Company, 329. 


AFTER CHANGE OF VENUE. Plaintiff brought suit in the circuit 
court of Phelps county for damages sustained by the obstruc- 
tion of a water-course. On the application of defendant, the suit 
was removed to the circuit court of Dent county. After the filing 
of the transcript in the latter court, an order was there made re- 
turning the transcript to the first court. In that court defendant 
appeared and filed a motion to strike out a part of plaintiff’s replica- 
tion, which was sustained. Thereafter, on plaintiff’s motion, the 
cause was removed to the circuit court of Crawford county, where, 
after the filing of the transcript, and on motion of defendant, the 
suit was dismissed for want of jurisdiction; Held,error. Taylor v. 
The Atlantic & Pacific Railroad Company, 397. 


SEE 


HomMeESTEAD, 6. 
INSURANCE, 8. 


RAILROAD, 2. 


JURY. 
ivurors. It is a fatal defect in the record if it shows that 
only eleven jurors were present when the verdict was received by 


the court. The State v. Meyers, 266. 


See VERDICT, 2. 


JUSTICE’S COURT. 


Ser RaiLroap, 2. 


JUSTICE OF THE PEACE. 


SeE RAILROAD, 2. 


KANSAS CITY. 


“EE 


MunicrpaL Corporatiox, 4. 
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INDEX. 
LACHES. 


CONDITIONAL SALE: BONA FIDE PURCHASER WITHOUT NOTICE: LACHES: 
waiver. A conditional vendor of personal property entitled by 
his contract to retake the property in case of condition broken 
loses his right as against one who purchases from the conditional 
vendee bona fide and without notice of the condition, if the vendor 
is guilty of laches in asserting his right, or if his conduct has been 
e%g as to waive performance of the condition. Kobbins v. Phillips, 
Ow 


Lacues. The testator of defendants having bought certain land in 
his own name ata sale made by order of the county court on the 
23rd day of April, 1873, to satisfy a school mortgage, on the 20th day 
of September, 1873, sold it at an advance, and, on the 2nd day of 
January, 1874, died. The county court knew of the purchase by 
the deceased soon after it was made. On the 18th day of June, 
1874, the county brought this suit to recover of defendants the protits 
made by deceased on the re-sale, claiming that he was acting as 
agent of the county. Held, that if the county ever had a cause of 
action it had been guilty of such laches as made it doubtful if this 
suit could be maintained. The State ex rel. Polk County v. West, 229. 


LANDS AND LAND TITLES 


See FENcE-RAILS 


LANDLORD AND TENANT. 


LANDLORD AND TENANT FEEDING CATTLE ON SHARES NO PARTNERSHIP. An 


1. 





agreement between landlord and tenant, as a part of the considera- 
tion forthe lease of a farm, that the landlord shall furnish stock 
enough to eat the hay, oats and corn raised on the demised prem- 
ises, the tenant to feed the stock, and, upon sale being made, the 
landlord to be repaid his purchase money first out of the proceeds, 
and the remainder to be equally divided between the parties, does 
not constitute them partners in respect of stock bought and fed un- 
der the agreement. Musser v. brink, 242. 


LARCENY. 


Taere can be no conviction of larceny without proof of the value of 
the property stolen: and unless the record shows that there was 
such proof, the Supreme Court will set aside a conviction although 
the error was not pointed out by counsel. The Statev. Krieger, 9. 


LARCENY AT COMMON LAW: BY BAILEE. An intent to steal exist- 
ing at the time of obtaining the property, is an essential element 
of the crime of larceny, both at common law and as defined by 
Wagner's Statutes, section 25, page 456, but not of the crim: of 
larceny by a bailee ay lefined by Wagner’s Statutes, section 37, page, 
459. Hence, where defendant had borrowed a wagon and horses 
from the owners, and was making way with them, and attempting 
to convert them to his own use when he was arrested, J/eld, that he 
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could not be convicted on an indictment in the ordinary form under 
section 25 for grand larceny, without proof that he obtained the 
property with the intent of stealing it, and it did not matter that 
upon the evidence he might have been found guilty of larceny by 
embezzlement under section 37, without such proof. That is a ditf- 
ferent offense, and in order to sustain a conviction for it the indict- 
ment should have contained a count founded on that section. The 
State 7. Stone, 101. 


CoFFIN—STEALING IS LARCENY: STATUTES CONSTRUED. It is larceny 
to steal a coflin in which the remains of a human being are interred. 
This was so at common law; and the rule is not changed by anything 
contained in Wag. Stat., secs. 11, 12, 13, p. 500. Sections 11 and 12 
relate only to the exhumation of the remains. Section 13 prescribes 
the punishment for an attempt to remove the remains, or to steal 
the coffin, or any article interred with the body. Neither of them 
provides tor the case where the theft of the coffin is actually accom- 
plished. The State v. Doepke, %OS. 


PROPERTY IN A Corrix. In an indictment fog the larceny of a coffin 
in which the remains of a human being are interred, the coffin is 
properly laid to be the property of the person who furnished it 
and buried the deceased. Jhb. 


VALUE or pRoreRTYy. In determining whether an offense is grand 
or petit larceny, the inquiry should be, not what is the value of 
the property stolen to the owner, but what price it would command 
in open market. Jb. 


See PLEADING, CRIMINAL, 1], 2. 


LEASE 


SEE ESTATE, |. 


LIMITATIONS. 


STATUTE OF LIMITATIONS: MARRIED WoMAN. Where the widow of a 
minor, who died under guardianship, had re-married before the 
guardian made his final settlement, an action brought by her and 
her second husband, seven vears after the settlement, to recover her 
share of her first husband’s personal property from his next of kin, 
to whom the guardian had distributed it under t'.e order of the pro- 
bate court, in supposed compliance with section 34, page 829, Re- 
vised Statutes 1855, was not barred by the statute of limitation, al- 
though eleven vears had elapsed since the first husband’s death. 
Norton ?. Thompson, 143. 


LIMITATION TO ACTION FOR FRAUD IN ISSUE AND SALE OF COUNTY 
Bonpds. In an action brought by a county to recover money which 
it had been compelled to pay to an innocent holder of certain ne- 
gotiable bonds of the county, the petition charged that the defend 
ant, by collusion with the justices of the county court, for the 
purpose of cheating and detrauding the county, had fraudulently 
procured the issue of the bonds to himself, and, in consummation 
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of his fraudulent purpose, had afterwards sold and assigned them to 
the innocent purchaser for a valuable consideration. The issue of 
the bonds having taken place more than five years before the bring. 
ing of the action; Held, that the action was not, for that reagon 
barred by the statute of limitations, that the statute ran, not from { 
the issue, but from the sale and assignment. Until then the frand 
was not consummated. Inthe hands of the defendant the bonds 
were of no value in consequence of the fraud. The assignment 
was the crowning act of the scheme to defraud the county. Phelps 
County v. Bishop, 250. 





































PLEADING, CRIMINAL: LIMITATIONS. When the fact is that the 
offer se for which an indictment is found was not committed within 
the time fixed by the statute of limitations as a bar, the better 
ge is to allege the true time in the indictment, and then set 
orth the facts which avoid the bar of the statute. But see State r. 
English, 2 Mo.182. The State v. Meyers, 266. 


WHEN THE STATUTE COMMENCES TO RUN, FRAUDULENT CONCEALMENT 
DOES NOT INTERRUPT IT. In June, 1864, plaintiff left with defend- 
ant a sum of money as a special deposit. On July 20th, 1864, he 
demanded the money of defendant, who refused to deliver it to 
him. On September Ist, 1871, he brought suit, to which defendant in- 
terposed the statute of limitations of five years. Pla‘ntiff, in reply 
alleged, as an excuse, a fraudulent concealment of defendant as to 
what had become of the money; Held, that the statutory bar was 
complete, as the statute commenced to run from the date of the 
demand and refusal. Battle v. Crawford, 280. 


Tue actual, exclusive, open, continuous and adverse possession of 
a part of a tract of land for ten years by one claiming title to the 
whole tract, under deeds purporting to convey the same will vest in 
such claimant the absolute title to the whole tract. Lynde v. Will- 
iams, 360. 


CERTIFICATE OF ENTRY, SUFFICIENT AS COLOR OF TITLE, WHEN. A 
certificate of entry obtained in good faith, upon the payment of 
the entrance money, from an officer having a right to make sales of 
public land, is sufficient color of title in connection with the adverse 
possession of a part of a tract of land, in the name of the whole, 
to vest the title to the whole tract in the purchaser, under the stat- 
ute of limitations. The Hannibal & St. Joseph Railroad Company v. 
Clark, 371. 


———: AS COLOR OF TITLE, UNAFFECTED BY CANCELLATION OF, 
wHeN. The cancellation of such certificate of entry by the com- 
missioner of the general land office, if not brought home to the 
knowledge of the purchaser, will not destroy his color of title, and 
remit him, in his right of recovery, to that portion of the land ae- 
tually in his possession for the period prescribed by the statute of 
limitations. Quaere, whether it would do so in case the cancella- 
tion were brought to the knowledge of the purchaser. Jb. 


COLOROF TITLE: ADVERSE POSSESSION. Under Wagner’s Statutes, sec- 
tion 5, page 917, in order to establish a claim to land by possession 
of a part under color of title to the whole, two things must concur: 
First, There must be actual possession of part in the name of the 
whole; Second, The claimant must exercise, during the time of 
such partial possession, the usual acts of ownership over the whole. 
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Nothing short of the concurrence of these two things for the con- 
tinuous period of ten years will divest the true owner of his title. 
Norfleet v. Hutchins, 597. 


Wuere it appeared that defendant’s grantor, claiming the whole 
tract in controversy under a void deed, had for two or three years 
paid taxes on it, and, during that time, had once driven off trespas- 
sers, and defendant himself, since his purchase, had paid the taxes, 
and, some eight or nine years before the bringing of the suit, had 
put up a house and inclosed a “truck patch” of about half an acre 
on the land; Held, that there was no actual adverse possession of 
the premises for the statutory period within the meaning of the 
foregoing rule. Jb. 


SEE ADVERSE POSSESSION. 


EsecrTMentT, 1. 


MALICIOUS PROSECUTION, 


Gist OF THE acTiOoN. In an action for malicious prosecution, the 
questions to be tried are: did the defendant, when he instituted 
the prosecution, believe the plaintiff was guilty, and if so, did he 
have reasonable grounds for so believing; overruling Hickman v. 
Griffin, 6 Mo. 37. Naprton, J., dissenting. Vansickle v. Brown, 627. 


MALICE: PROBABLE CAUSE. An action for malicious prosecution 
cannot be sustained without showing malice on the part of the 
prosecutor. Wantof probable cause alone is not sufficient. Malice 
is not an inference of law from want of probable cause. Sharpe v. 
Johnston, 59 Mo. 557. Ib 


EVIDENCE: WAIVER OF PRELIMINARY EXAMINATION. If a person 
charged with crime voluntarily waives a preliminary examination 
and enters into a recognizance to appear at the next term of court, 
he will be taken to have confessed that there was probable cause 
for the charge ; proof of these facts constitutes prima facie evidence 
of probable cause. Henry, J., digsenting. Ib. 


EVIDENCE: CONDUCT OF ARRESTING OFFICER. In an action for mali- 
cious prosecution,evidence that the officer who arrested plaintiff, in 
making the arrest, conducted himself in an uncivil and insulting 
manner, is not admissible against the defendant, unless accompa- 
nied by evidence that his conduct was instigated by the defend- 
ant. Lb. 





RES JUDICATA. In an action for malicious prosecu- 
tion instituted by husband and wife against the defendant for caus- 
ing the arrest and prosecution of the wife on a charge of obstructing 
the highway, a judgment in favor of the husband against the de- 
fendant in an action of trespass, is not ddmissible in evidence on 
the part of the plaintiffs, where it does not appear from the record, 
or otherwise, that the existence of the highway was involved in 
that suit, or where it does appear that the action was begun and 
judgment was rendered after the institution of the criminal pro- 
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ceedings. The question of probable cause is to be determined py 
the circumstances existing when the prosecution is begun. fh, ° 


—— : ORDER FOR OPENING HIGHWAY. In the foregoing action 
it appeared that the county court had made an order directing 
the opening of the highway in question through plaintiff's pren - 
ises, and had subsequently made another order for the open- 
ing of a highway through the same premises, and that defendant 
was proceeding under the first order when plaintiff’s wife made the 
obstruction for which defendant caused her arrest. The second or. 
der having been offered in evidence to show that defendant had no 
right to open the road under the first; Held, that it was properly 
excluded, because it did not purport to vacate any established road 
1b. 


——: VERBAL ORDERS OF CouNTY court. In the foregoing ae- 
tion it appeared that defendant, who was a road overseer, had ap- 
plied to the county court for orders touching the opening of the 
highway in question, and had received verbal instructions to pro- 
ceed with the opening under the old order. Held, that evidence of 
these facts was properly admitted, not for the purpose of showing 
the legality of the road, for verbal orders of the county court have 
no validity in law, but for the purpose of showing that defendant 
acted in good faith and without malice. Jh. 


——— : EVIDENCE oF Goop FAITH. In an action for malicious pros- 
ecution, the defendant will be allowed to testify that he acted in 
good faith, and had no ill-feelings against plaintiff. A party toa 
suit may always testify as to the intention with which he did an 
act, when it is material to the issues to determine what the inten- 
tion was. Jb 


MANDAMUS. 


WILL Nor Issuk, WHEN. The county court will not be compelled, by 
mandamus, to issue a warrant on the common fund of the county : 
for the payment of railroad bonded indebtedness, when the result 
would be to withdraw from tye treasury all the funds necessary for 
the support of the county government, and thus to disrupt and dis- 
organize it The State ex rel. Watkins v. Macon County Court, 29. 


MANDAMUS AGAINST COUNTY COURT FOR A WARRANT. When the county 
court has refused the application of a creditor of the county, whose 
claim hasbeen reduced to judgment, for a warrant on the treasury 
payable out of a particular fund, it will not be compelled, by man- 
damus, to change its decision and grant the warrant; Ist, Because 
its action on the appllication is judicial; 2nd, Because an appeal 
lies from its order to the circuit court. Th. 1 


To COMPEL A CIRCUIT JUDGE TO PRODUCE AND FILE A BILL OF EXCEP- 
rions. The counsel of the respective parties to a suit being un- 
able to agree upon a bill of exceptions, appellant’s counsel, within 
a day or two after the judgment, prepared and presented one to 
the judge, requesting him to allow and sign it. The judge laid it 
aside for examination, and it was lost. After the lapse of the term, 
but within sixty days after the judgment, the time which by stip-¢ 
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ulation between the counsel was allowed for preparing and present- 
ing the bill, it was found and again presented to the judge, by 
whom it was again lost. After the lapse of the sixty days a sec- 
ond bill was presented to the judge, and he signed and returned 
it by a messenger to appellant’s counsel. The next term of court 
passed without this second bill being presented for filing. Proceed- 
ings by mandamus were then instituted to compel the judge to pro- 
duce either the original or the second bill, and file the same with the 
clerk, ancl make a nunc pro tune entry on the records of the court, 
showing that the bill was filed in proper time. Pending these pro- 
ceedings, the original bill was found and lodged in the clerk’s office, 
Upon these tacts the Supreme Court denied the application for a 
peremptory writ. The State ex rel. Caldwell v. Redd, 106. 


Sree County Bonps, 1. 


MARRIED WOMAN. 


See Huspanp anp WIFE. 


MISSOURI & MISSISSIPPI RAILROAD 


9» 2 


See County Bonps, 1. 2, 3, 4. 


MISTAKE. 


See ApVERSE Possession, 2 


kquitry, 1. 


MORTGAGE. 


SEE Deeps or Trust AND MorTGAGES. 


MUNICIPAL BONDS. 


See County Bownps. 


MUNICIPAL CORPORATION. 


CANNOT DELEGATE ITS LEGISLATIVE POWERS: WHARVES. It is well 
settled that the legislative powers of a municipal corporation can- 
not be delegated. They are in the nature of public trusts conferred 
upon the legislative assembly of the corporation for the public 
benefit, and cannot be vicariously exercised. Hence, a city author- 
ized by its charter to erect, repair and regulate public wharves, and 
to fix the rate of wharfage thereat, cannot lease its wharf, or farm 
out its revenues, or empower any one else to fix the rates of wharf- 
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age; and a contract whereby the city undertakes to do these things 
is void. Matthews v. The City of Alexandria, 115. 


CITY ORDINANCE: MAY BE SHOWN TO BE UNREASONABLE A city or. 
dinance is not conclusive, but may be shown to be unreasonable 
In a suit on a special tax bill for the building of a sidewalk, eyj- 
dence is admissible to show that the ordinance authorizing its con- 
struction was unnecessary and oppressive—it being located in an 
uninhabited portion of the city and disconnected with any other 
street or sidewalk. Corrigan v. Gage, 541 : 


CITY ORDINANCE: EFFECT OF REPEAL ON PENDING PROSECUTION. 
The repeal of an ordinance pending a prosecution under it operates 
to release the defendant, unless it is otherwise provided in the re- 
pealing ordinance. City of Kansas v. Clark, 588. 


KANSAS CITY CHARTER: APPEAL. The City of Kansas has the right 
of appeal from a judgment of acquittal in a prosecution under an 
ordinance of the city against gaming. (See Acts 1875, p. 262, 2 10.) 
HoueGa and Napton, JJ., dissenting. J. 


INTOXICATING LIQUORS: CITY ORDINANCE. Under a city ordinance 
subjecting persons, other than licensed dramshop keepers and drug- 
gists, to a fine for selling intoxicating liquors in quantities less than 
a quart, a single sale of a glass of liquor is sufficient to supporta 
conviction. The City of Kansas v. Muhlback, 638. 


AppeaLt. In such prosecutions the city has a right of appeal to the 
Supreme Court. Jb. 


See DamaGes, 3, 4, 5, 6. 
ForGery, 1. 


Townsuip, I. 


MURDER. 


IN THE FIRST DEGREE. Where the defendant was indicted for the 
murder of his step-daughter, a girl three years of age, and _ the evi- 
dence showed a continual course of brutal treatment on his part, 
extending through a period of several months, resulting in the death 
of the girl from bruises inflicted by defendant; Held, that an in- 
struction that the jury might convict of murder inthe second de- 
gree, was erroneous, as the evidence, if believed by the jury, 
presented a clear case of murder in the first degree. . 

The tendency of the trial courts to encourage the sentimentalism 
of jurors who shrink from convicting of a capital crime, by giving 
them instructions which enable them to convict of a lower crime 
which the evidence does not sustain, condemned. The Stalea. 
Mahly, 315. 


EvIDENCE: prion acts. The conduct of defendant toward the de- 
ceased, prior to the time of the commission of the murder, Held, 
admissible in evidence. Jb. 
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[NDICTMENT FOR MURDER: ELECTION BETWEFN CoUNTS. An indictment 
contained two counts, one of which charged a third party with 
shooting and killing the deceased, and the defendant with being 
present aiding and abetting, and the other charged defendant with 
killing the deceased by cutting him with a knife, and the third party 
with being present aiding and abetting; Held, that the trial court 
committed no error in refusing to require the prosecutor to elect on 
which of the counts the defendant should be tried. The State v. 
Testerman, 408. 


MURDER IN THE SECOND DEGREE. If an intentional killing is shown, 
but circumstances of malice and premeditation are not proved, the 
law presumes the killing to be murder in the second degree. Jb. 


PLEADING. A count in an indictment alleged that of the wounds in- 
flicted upon him, the deceased ‘‘ languished and languishing, imme- 
diately did die; Held, that this was an insufficient allegation as to 
the timeand plate of the death of the deceased. Jb 


Evipence. Evidence in relation to the time and place of the death 
of the deceased, admissible under one count of an indictment, is 
not rendere:l inadmissible because the allegation as to such time and 
place in another count is insufficient. /b. 


Evipexce. A previous difficulty between deceased and third par- 
ties had occurred about 10 o’clock on the morning of the same day 
that deceased was killed, at whic:; defendant was not present, but 
there was evidence tending to show that he was aware that there 
had been a difficulty and had espoused the quarrel of such third 
omg? Held, that evidence of such former difficulty was admissi- 
jle. Lb 


Res Gestak. Evidence of the cutting by defendant of a third party, 
participating in the same fight in which deceased was killed, is ad- 
missible as part of the res gestae. Ib. 


HoMICIDE IN THE COMMISSION OF ANOTHER FELONY. Section 1, p. 445, 
Wagner's Statutes, provides that every murder , which 
shall be committed in the perpetration or attempt to perpetrate any 
arson, rape, robbery, burglary or other felony shall be deemed mur- 
der in the first degree. Held, that the words “other felony” here 
refer to some felony collateral to the homicide, and not to those 
acts of personal violence to the deceased which are necessary and 
constituent elements of the homicide itself. They are merged in 
it, and do not, when consummated, constitute an offense distinct 
from the homicide. Section 33 p. 450, Wag. Stat., makes them a 
felony only when death does not ensue. Hence, where a homicide 
results from blows given willfully and maliciously and with intent 
to inflict great bodily harm, but without the intent tokill, it does 
not constitute murder in the first degree. Norton, J.and SHer- 
woop, C. J., dissenting. The State v. Shock, 552. 


See Insanity, 1. 

















INDEN. 
NEGLIGENCE. 


CROSSING RAILROAD TRACK: CONTRIBUTORY NEGLIGENCE. Moody 
the postmaster at Webster st:tion on defendant's road, was in the 
habit of carrving the mail to one of its mail trains which stopped at 
the station at about 8:40 p.m. His office was near the station but 
veross the track. Hearing a train approach at about the time the 
mail train usually passed, he picked up his mail bags and started to 
cross the track to the platform. The train'was then 1200 feet dis. 
tant, but running at great speed. Relying upon its stopping, he 
continued on his way, and was struck by the locomotive and killed. 
The testimony was conflicting as to whether the bell was rung or 
the whistle sounded. The train.was a freight train, which, on aec- 
count of the mail train being behind time, had been ordered to go 
on Without stopping, and passed Webster station at the very time 
the mail train would have passed had it been on time; Held, that 
Moody was guilty of contributory negligence, and his representative 
could not recover. Moody v. The Pacific Railroad Company, 470, 


CoNTRIBUTORY NEGLIGENCE: KAILROAD. A passenger who jumps from 
a railroad train in motion, not for the purpose of escaping some 
impending peril, but merely to avoid being carried past the station 
at which he intended to stop, is guilty of negligence, and, if he sus- 
tains injury, cannot recover for it. Nelson v. The Atlantic & Pacific 
Railroad Company, 593. ; 


NEW TRIAL, MOTION FOR. 


The motion for new trial must be incorporated in the bill of ex- 
ceptions. The State v. Sweeney, 96. 


Tae Supreme Court will not review the rulings of the trial court on 
the admissibility of evidence, unless the attention of the latter court 
has been called to the supposed error by the motion for new trial. 
It is not sufficient that exceptions were duly taken at the trial. 
Vineyard v. Matney, 105. 


Tue ruling of the trial court in excluding evidence, although ex- 
cepted to at the time, will not be reversed by the Supreme Court, 
unless the exclusion of proper evidence was assigned, as error, in 
the motion fora new trial. (Following Bridyv. Connelly, 52 Mo. 19.) 
The Hannibal & St. Joseph Railroad Company v. (lark, 371. 


Tue Supreme Court will not review the proceedings below where 
the appellant has failed to file his motion for a new trial or in arrest 
of judgment within the time allowed by statute. Lrchange National 
Bank v. Allen, 474. 
NOTICE. 
Sree Deeps or Trust anv MortGaces, 3, 4. 


Ecection, 1. 


Equity. 3, 4. 






















































INDEX. 
INSURANCE, 4. 


LACHES. 


PRESUMPTIONS, 2. 


Promissory Nore, 1. 


PARTIES. 


To A SUIT TO ENFORCE A VENDOR'S LIEN. When the administra- 
tor of a vendor of real estate who has died without making a con- 
veyance, brings suit for the purpose of enforcing a vendor’s lien for 
the unpaid purchase money, the heirs of the vendor should be made 
parties, and their presence cannot be dispensed with by tendering, 
either in the pleadings or at the trial, a deed from the heirs to the 
vendee, unless the vendee accepts the deed. Le: per v. Lyon, 216. 


PRACTICE: DEFECT OF PARTIES. The objection of defect of parties 
ean be raised only by demurrer or answer, not by instructions to the 
jury, Dunn vr. The Hannibal & St. Joseph Railroad Company, 268. 


DEFECT OF PARTIES: DEMURRER. Where the defect of want of a 
proper party to the suit is patent on the face of the petition, if it 
exists at all, it can only be taken advantage of by demurrer. If 
after a demurrer raising that point is overruled, the defendant an- 
swers over, he thereby waives the point, and cannot raise it anew 
by the answer. The State of Missouri to use of Saline County v. Sap- 
pington, $54. 


THE COUNTY IS THE PROPER PARTY TO SUE FOR SCHOOL FUNDS. An ac- 
tion on the bond of a defaulting county treasurer to recover school 
moneys, is properly brought by the county in the name of the 
State to the use of the county. The statute (Wag. Stat., 242, p. 
1251) does not require it to be brought to the use of the county 
clerk. Jb. 


PARTITION, 


OF CONTINGENT ESTATES. A partition will not be refused because 
there isa contingent estate in the land, which may hereafter be 
vested in persons not yet in esse. The parties not in esse are repre- 
sented by those who take subject to their rights, and the partition 
or sale is conclusive, so far as third persons or purchasers are con- 
cerned. Reinders v. Koppelinann, 482. 


PARTITION SALE CONCLUSIVE AGAINST PERSONS NOT IN ESS#: CON- 
STITUTIONALITY OF STATUTE. The 4th section of the Partition Act 
Wag. Stat. p. 967,) provides: ‘In case the share or quantity of 
interest of any of the parties ,' ' be uncertain or contin- 
gent, or the ownership of the inheritance shall depend upon an 
executory devise, or the remainder shall be contingent, so that such 
parties cannot be named, the same shall be so stated in the peti- 
tion.”” The 34th section (p. 971) provides that the sheriff's deed 
upon a gale in partition “shall be a bar against all persons inter- 
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ested in such premises who shall have been parties to the proceed- 
ing, and against all other persons claiming from such parties or 
either of them.” Held, that these provisions do not, as against 
persons not in.esse at the tine a partition is made, dispense with the 
constitutional right of every man that his property shall be taken 
only by due process of law, and are not, as against such persons, un- 
constitutional. Jb. ; 


PARTNERSHIP. 


LANDLORD AND TENANT FEEDING CATTLE ON SHARES. An agreement 
between landlord and tenant, as a part of the consideration for the 
lease of a farm, that the landlord shall furnish stock enough to eat 
the hay, oats and corn raised on the demised premises, the tenant 
to feed the stock, and, upon sale being made, the landlord to be re- 
paid his purchase money first out of the proceeds, and the remain- 
der to be equally divided between the parties, does not constitute 
them partners in respect of stock bought and fed under the agree- 
ment Musser v. Brink, 242. 


JURISDICTION OF PROBATE COURT TO SETTLE PARTNERSHIP ESTATE. The 
final settlement of a partnership, on the death of a co-partner 
must, under the administration laws of this State, be made in the 
probate court. Until final settlement, the circuit court has no ju- 
risdiction. Ensworth v. Curd, 282. 


WHEN ONE PARTN¢R ENTITLED TO COMPENSATION FOR PERSONAL SER- 
VICES RENDERED THE FIRM. Whether a partner is entitled to remu- 
neration for services rendered the tirm, depends upon the intention 
of the parties; an express agreement is not necessary, and in order 
to ascertain whether such compensation should be allowed, the 
circumstances which surrounded the parties, and their relative sit- 
uations towards each other should be considered. Cramer v. Bach- 
mann, 310. ° 


CASE IN JUDGMENT. Defendant, a skilled culturist, entered 
into partnership with plaintiff for the growing of grapes and the 
manufacture of wine. Vlaintiff purchased a tract of land for such 
purpose, an undivided one-half of which was to be deeded to de- 
fendant, the amount paid for same by plaintiff being refunded to 
him out of profits realized. Nothing further was agreed upon at 
the time of the formation of the partnership. Defendant built a 
dwelling house and wine cellar, expended labor and capital of his 
own, and made a fruitful vinevard and extensive orchard on the 
tract. Plaintiff wasengaged almost exclusively in an independent 
business of his own. Subsequently defendant, dissatisfied with 
the failure of plaintiff to convey to him the undivided half of the 
premises, sent the key of the wine cellar to plaintiff, and made 
preparations to return to St. Lonis, from whence he, at plaintiff's 
request, had come, when plaintiff made the deed, and handed de- 
fendant a written agreement, signed by himself alone, which writ- 
ing gave recognition to the idea that defendant was entitled to re- 
muneration for both prior and subsequent labors in the interest of 
the firm. This writing defendant refused to sign, not regarding the 
compensation therein specified as sufficient, but returned again to 
his labors, in which he continued until the present proceeding re- 
sulted in a decree for dissolution. A referee having been appointed, 
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took an account and made report, which was approved, except in 
one particular, which was the allowance to defendant for services to 
the tirm, there being no articles of co-partnership, and no writing 
or express agreement for the allowance of such compensation ; 
Held, that the allowance was properly made. Jb. 


Sree Emprzz_eMent, 3. 


PERJURY. 


FALSE RETURN TO TOWN Assessor. An indictment for perjury charged 


the defendant with making a false affidavit to a return of his 
taxable personal property toa town assessor. There was no aver- 
ment that the town was vested with the power to appoint an 
assessor and levy taxes, or that defendant was a resident of the town, 
or that there was any ordinance or law requiring defend int to make 
the affidavit. Held, that for want of these averments the indictment 
was insutlicient. They ought to have been made in order to enable 
the court to determine whether the town could require the assess- 
ment of defendant’s personalty, and whether it could require him ta 
make the affidavit. Ze State v. Crumb, 206. : 


PERSONAL INJURIES. 


See NEGLIGENCE. J. 


PERSONAL PROPERTY. 


See LARcENY, 4. 


PLEADING. 


PLEADING: VENDOR'S LIEN. Whether a petition is multifarious or 
not, is to be determined, not from the prayer, but from the allega- 
tions contained in it. Hence, when the petition stated that plaintiff 
sold certain land to defendants, who were husband and wife, and at 
their request made the deed to her, vesting in hera separate estate, 
and that both defendants gave their note for the purchase money, 
and then prayed for a general judgment against the husband on the 
note, a special judgment against the separate estate of the wife, and 
for a sale of the land to satisfy a lien which the plaintiff claimed as 
vendor; Held, that the petition set out only one cause of action, its 
object being to obtain a judgment against the husband for the unpaid 
purchase money and to subject the land to sale forits payment. Da- 
venport v. Murray, 198. 


DePARTURE IN PLEADING. Where the replication averred that the 
hack, in which plaintiff was being carried, was overloaded, and evi- 
dence was offered in support thereof, and objection was made that 
the petition contained no such averment, and that, therefore, the 
replication was a departure from the cause of action stated in the 
petition, and that the evidence was, therefore, incompetent; but it 
also appeared that the answer averred that the hack was not over- 
15—tS 
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loaded, and that plaintiff’s motion to strike out this part of the an- 
swer had been overruled; Held, that if there were a departure in 
pleading, the defendants, by tendering such an issue in their an- 
swer, were responsible for it, and could not be heard to complain 
of their own act. Lemon v. Chanslor, 340 


Tue petition in a suit against two persons need not state that the lia- 
bility was jointly incurred by the defendants. Fellows v. Jernigan 
454 ’ 


PLEADING : PETITION: REQUISITES OF CAPTION. The wantofa proper 
statement in the caption of the capacity in which plaintiff sues jg 
not fatal, where it is set out in the body of the petition. The State 
to use of Edwards v. Bartlett, 581. 


ASSIGNMENT OF BREACHOF A BOND. In a suit upon a bond of an ad- 
ministrator, the averment in the petition “ in that, said G.'T. B., did 
not, and has not turned over to plaintiff, F., the said sum of $1,486.41 
as by the condition of his said bond, and the order of said pro- 
bate court, as aforesaid, he was in duty bound to do, though often 
requested so to do,” sufficiently assigns a breach thereof. Jb. 


Exnipits. In asuit on the bond of an administrator, the settlement 
made by him need not be filed with the petition. Jb. 


Account. Though the statute forbids the introduction of any evi- 
dence respecting an account unless the same be set forth in the 
pleading, or a copy thereof be attached, yet if the statute be sub- 
stantially complied with, any lack of particularity will be cured if 
the adversary fail to move to have the pleading made more definite 
and certain. Meyer v. Chambers, 626. 


SEE ComMoN CARRIER, I. 
Conversion, 1 
DAMAGES, 7. 
Equity, |. 


RatLroap, 2. 


PLEADING, CRIMINAL. 


INDICTMENT FOR LARCENY OF TOWNSHIP PROPERTY. An indictment 
charged the defendant with stealing certain lumber, “the prop- 
erty of Blue Mound township, Livingston county.” At the time 
of the alleged larceny, the township organization law (Acts 18738, 
p. 97) was in force, and authorized any county to adopt town- 
ship organization upon a majority vote of the qualified voters. It 
provided that in counties adopting the law, each township, as a 
body corporate, should have power to purchase and hold such prop- 
erty, and so much thereof as might be necessary to the exercise of 
its corporate or administrative powers. In counties not so organized, 
townships had no such power. The indictment having been demur- 
red to as insufficient because Blue Mound township could not be the 
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Held, that whether it could or not, de- 
pended on two facts, Ist, Whether Livingston county had adopted 
township organization ; 2d, Whether the property alleged to have 
been stolen was necessary to the exercise of the corporate powers 


owner of the property ; 


of the township; and these could only be determined by a trial. 
Hence the demurrer should have been overruled. 

Semble, that no averment of these facts in the indictment was nec- 
essary The State v. Bench, 78. 
INDICTMENT FOR BURGLARY WITH INTENT TO STEAL. An indictment 
under Wag. Stat., sec. 16, p. 455, charged that defendant had com- 
mitted burglary with intent to steal, and that he had stolen certain 
goods, but failed to state their value. The jury found him guilty of 
both burglary and larceny, but the court sentenced him only for the 
burglary. On appeal from this judgment, Held, that the indictment 
was sufficient to sustain it; it was not necessary to state the value 
of the goods stolen. The State v. Beckworth, 82. 


Ir is no objection to an indictment presented at an adjourned term 
of court held in June, that it purports in the caption to have been 
presented at the “‘ June special term.” The State r. Sweeney, 96. 


NEGATIVING EXCEPTIONS IN sTATUTES. Where a statute required 
the clerks of courts, at the end of each year, to file a statement of 
the fees and emoluments received during the year, and made it a 
misdemeanor to fail tocomply with this requirement, but excepted 
certain cases from the operation of the act, Held, that an indictment 
under the act need not show that the case was not one of those ex- 
cepted The State v. O’ Gorman, 179 

for acommon law offense to 
The State v. Doepke, 208. 


Ir is not nece ssary in an indictment 
negative exceptions contained in a statute. 


\N INDICTMENT FOR SELLING LIQUOR WITHOUT A LICENSE, need not 
name of the person to whom or the place at which the 


state the 


sale was made. The State v. Spain, 29 Mo. 414, and other cases. The 
Mate v. Jaques, 20, 
NEGATIVING EXCEPTIONS IN STATUTES: DRUGGIST. An indictment 


under Wag. Stat. of 1872, sec. 2, p. 549, for selling liquor without 
license, need not negative the existence of those facts, which by the 
act of 1874 (Sess. Acts, p. 46) authorize a druggist to sell without a 
license. If the defendant was a druggist, and as such, authorized 
to make the sale for medical purposes, that was matter of defense. 
It is never necessary in an indictment under a statute to negative 
the exceptions contained in a subsequent statute. Jb. 


Limitations. When the fact is that the offense for which an indict- 
ment is found was not committed within the time fixed by the stat- 
ute of limitations as a bar, the better practice is to allege the true 
time in the indictment, and then set forth the facts which avoid the 
barof the statute. The State v. Meyers, 266. 


IMBEZZLEMENT: PARTNERSHIP: INDICTMENT. In an indictment un- 
der Wag. Stat., sec. 35, p. 458, for embezzling the money of a co- 
partnership, the names of the individual partners need not be set 
out. The State v. Mohr. 303. 
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INDICTMENT FOR MURDER. A count in an indictment alleged that 
of the wounds inflicted upon him, the deceased “languished and 
languishing, immediately did die;” Held, that this was an insuffi- 
cient allegation as to the time and place of the death of the de- 
ceased. The State v. Testerman, 408, 


See EMBEZZLEMENT, 1, 2. 
Fase PrRetENses, 1, 2. 
FRAUDULENT CONVEYANCE, 1. 
LARCENY, 2, 4. 


Periury, 1. 


POWERS. 


TRUSTEE’S DEED: CONDITIONS TO EXERCISE OF POWER OF SALE. A 
conveyance by the trustee of a land company, who, by the terms of 
his trust, is required, before selling, to give a bond for the faithful 
performance of his duties, and to sell according to rules to be pre- 
scribed by the company, carries the title to a stranger, although no 
bond has been given and no rules prescribed. Tne Hannibal & St. 
Joseph Railroad Company v. Green, 169. 
TRUSTEE’S DEED: WHEN IT CONVEYS THE TRUST ESTATE. Where a 
person, who was at the same time trustee of a land company with a 
power of sale, and also a member of the company, and as such 
beneficially interested in the land, executed a deed in which he de- 
scribed himself as trustee of the company, and the land as part of 
the town which his trust deed proposed should be laid off on the 
property of the company, and for a full description referred toa 
plat of the town then on file; eld, that this was sutlicient to show 
that he was executing the deed as trustee, and was not merely con- 
veying his beneficial interest. Jb. 


» 


See Estates, 


PRACTICE. 


INSTRUCTIONS ON QUESTION OF FACT. Whethera defendant, charged 
with assault with intent to kill, had, at the time of committing 
the alleged assault, reasonable cause to apprehend a design on the 
part of the other party to do him some great bodily injury and 
immediate danger that such design would be carried into execution, 
isa question for the jury, and when there is evidence tending to 
prove that he had such reasonable cause of apprehension, it is man- 
ifest error for the court to refuse instructions which submit that 
question to the jury. The Ntatev. Alley, 124. 


Eqaurry Practice. The trial court having taken the verdict of a 
jury upon two of the issues presented by the pleadings in an equity 
case, adopted the verdict and rendered judgment upon the whole 
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Held, that this was error. 


case Without.trving the remaining issues. 
Leeper v. Lyon, 216, 


DEFECT OF PARTIES. 
only by demurrer or answer, not by instructions to the jury. 
v. The Hannibal & St. Joseph Railroad Company, 268. 


The objection of defect of parties can be raised 


Dunn 


SAVING Exceptions. The ruling of the trial court in excluding evi- 
dence, although excepted to at the time, will not be reversed by the 
Supreme Court, unless the exclusion of proper evidence was as- 
signed, as error, in the motion for a new trial. (Following Brady v. 
Connelly, 52 Mo. 19. The Hannibal & St. Joseph Railroad Company 
v. Clark, 371. 


\MENDMENT. The answer to a petition for a money judgment and 

to enforce a mechanic’s lien averred that the sum sued for was not 
due at the filing of the answer, nor due at the 6th day of January, 
1872. On the second trial of the case, the defendant asked leave 
to amend by averring that the sum was not due when the action 
was commenced, which was refused; eld, no error. Simmons v. 
Carrier, 416. 


\ trial court may amend a record nunc pro tune after ap- 
The appeal deprives it of jurisdiction of the case but 
Exchange National Bank v. Allen, 474, 


APPEAL. 
peal taken. 
not of the records. 


Variance. The fact that a defendant was misled by a variance be- 
tween the petition and the evidence, can only be shown by atftida- 
vit. 2 Wag. Stat., 71, p. 1033. Meyer v. Chambers, 626. 


SEE ADMINISTRATION, 14. 


DAMAGES, 9. 
New Triat, 1. 


RAILROAD, 2, 9. 


PRACTICE, CRIMINAL. 


RETURN OF INDICTMENT INTO CourT. The failure of the record to 
show in express terms that the indictment was returned into open 
court by the grand jury, will not warrant the reversal of a judg- 
ment of conviction upon an indictment for murder. An indorse- 
ment upon the indictment as follows: “ A true bill, H. A. S., foree 
man. Filed October 7th, 1875. D. N. L., Clerk,” is sufficient evi- 
dence that the indictment was duly found and returned. The State 
vr. William Grate, 22. , 


ABSENCE OF PRISONER DURING TRIAL, The fact that the prosecut- 
ing attorney began his closing argument to the jury while the de- 
fendant was temporarily absent from the court room, will not 
warrant the reversal of a judgment of conviction in the absence of 
evidence that ihe defendant was prejudiced thereby, or that any 
substantial portion of the argument was made before his return. 


) 
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A PLEA OF NOT GUILTY waives the necessity of a formal arraign- 
ment. Jb. 


CHANGE OF VENUE: POWER OF COURT TO LIMIT NUMBER OF WITNEs- 
ses. A trial court has the power ina criminal case, by an order 
made before-hand, to limit the number of witnesses to be heard in 
reference to an application for a change of venue. Such a ruling 
comes Within the domain of judicial discretion, and an appellate 
court will not interfere unless this discretion has been arbitrarily 
and abusively exercised; certainly not where the reco.d fails to 
show that the defendant had witnesses which he was prevented 
by the order from examining. The State v. Whitton, 91. 


VERDICT: FAILURE TO FIND ON ONE COUNT OF AN INDICTMENT. When 
an indictment consists of two counts, a verdict finding the defend- 
ant guilty as to one, but silent as to the other, is a virtual acquittal 
as to that count. It would be more regular to enter a nolle prosequi, 
or to havea finding of not guilty on that count; but the irregn- 
larity does not prejudice the defendant, and hence does not warrant 
setting aside the verdict. Jb. 


GRAND Jury. A motion in arrest of judgment on the ground that 
the record does nt show that the grand jury, which returned the 
indictment against defendant, was empaneled and sworn, is prop- 
erly overruled. The objection comes too late after verdict. The 
State v. Smallwood, 192. 


ARRAIGNMENT. Judgment reversed because the record fails to show 
that the prisoner was arraigned. The State v. Agee, 2-4. 


ELEVEN Jurors. It isa fatal defect in the record if it shows that 
only eleven jurors were present when the verdict was received by 
the court The State v. Meyers, 266. 


ConDUCT OF TRIAL: ARGUMENT FOR THE STATE: IMPROPER REMARKS. 
The prosecuting attorney, in his closing argument to the jury, in 
referring to the evidence of defendant, who had testified in his own 
behalf, said: “ It was incumbent on him to show how these things 
were. Did he tell us how she was hurt? It was incumbent on him 
to prove how she was hurt,” and, also, “‘ The preponderance of tes- 
timony was in favor of conviction and against the defendant, and 
upon such evidence they must convict.” //eld, error for which the 
judgment should be reversed. 

It is not the office of prosecuting attorneys to declare the law 
to the jury. The State v. Mahly, 315. 


INDICTMENT: ELECTION BETWEEN CoUNTS. An indictment contained 
two counts, one of which charged a third party with shooting and 
killing the deceased, and the defendant with being present aiding 
and abetting, and the other charged defendant with killing the de- 
ceased by cutting him with a knife, and the third party with being 
present aiding and abetting; Held, that the trial court committed 
no error in refusing to require the prosecutor to elect on which of 
the counts the defendant should be tried. The State v. Testerman, 
408. 
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INDICTMENT IN SEVERAL COUNTS: VERDICT. A verdict will not be 
disturbed because it does not specify the count under which the de- 
fendant was found guilty, when itis supported by one good count in 
the indictment. /b. , 


SEE ARRAIGNMENT. 


CrimtnaLt Law, 1 


GRAND JURY 


PRACTICE IN SUPREME COURT 


SEE DAMAGES, 9. 


LARCENY, l. 


» 


New TRIAL, 


» 


RAILROAD, 


PRESUMPTIONS 


As ro APPEALS. When the record shows nothing to the contrary, 
it will be presumed that an appeal from an inferior court was taken 
within the time allowed by law. City of Kansas v. Clark, 588. 
CORPORATION: SPECIAL MEETING OF DIRECTORS: PRESUMPTION OF NO- 
tice. When it is shown that a special meeting of the board of di- 
rectors of a corporation was held, and that a quorum attended, it 
will be presumed, in the absence of evidence to the contrary, that 
due notice of the meeting was given to all the directors, and that 
all the steps were taken which were necessary to constitute it a 
valid meeting. The Chouteau insurance Company v. Holines’ Adminis- 
trator, BO] 


See Apverse Possession, 5. 


PRINCIPAL AND AGENT 

PRINCIPAL AND AGENT: RAILROAD. A railroad company is not re- 
sponsible for the error in a town plat on which the location of its 
right of way is incorrectly represented, merely because the persons 
who prepared and tiled it were its engineer and local agent. To make 
it responsible, there should be prooi that these persons were in that 
respect authorized to act for the company. The Hannibal & St. 
Joseph Railroad Company vr Green, 169 


EMBEZZLEMENT: AGENCY. An indictment for embezzlement charged 
that defendant was the agent of the person whose property wasem- 
bezzled, and that he received it as agent. Held, sutlicient. It is not 
necessary to set out in detail the nature and purposes of the agency. 
The proof, however, must establish an agency within the meaning 
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bo 





of Wag. Stat., sec. 35, p. 458, and not an ordinary bailment. The 
State v. Meyers, 266. 


AGENT’S AUTHORITY TO RECEIVE PAYMENT. An agent who sells by 
sample and on credit, and is not intrusted with the possession of 
the goods to be sold, has no implied authority to receive payment 
Rue v. Groffman, 56 Mo. 434, distinguished. Butler v. Dorman, 298 


See Forciste Entry anno Detainer, 2. 


INSURANCE, 1, 4, 4. 


PRINCIPAL AND SURETY. 


Sureties ON CoLiector’s BOND: EFFECT OF LEGISLATION EXTENDING 
TIME FOR SETTLEMENT. A change in the law by which the time for 
the annual settlements of county collectors is fixed a month later 
than that provided in the former law, and additional time is allowed 
in which to pay after settlement, operates to release the sureties on 
a collector’s bond executed before the change. The effect of such a 
change is to postpone the State’s right of action against the collec- 
tor; and the rule that an extension of time given to the principal 
releases the surety, appliesas well between the State and an individ- 
ual, as between individuals. The Ntate to use of Carroll County v. Rob- 
erts, 234. 


Tue liability of sureties on an official bond is not a “debt” which, 
under the 3lst section of the attachment law, a receiver is author- 
ized to sue forin hisown name. The State ex rel. Pichtenkamm v. 
Gamba, 289. 


SEE ADMINISTRATION, 3, 4, 5. 


PROCESS. 


Sve Insurance, 8. 


PROMISSORY NOTE. 


SECURED BY DEED OF TRUST: LIABILITY OF INDORSER. A deed of trust 


given to secure two promissory notes, which, by their terms, ma- 
tured at different dates, provided that if the maker should fail to 
pay the debt or interest when the same should become due accord- 
ing to the tenor, date and effect of the notes, then both should be- 
come due and payable, and the holder should have the right to 
order a sale under the deed. Plaintiff having become the holder of 
both notes, upon default in payment of the first, caused a sale to be 
made, and the proceeds of the sale not being sufficient to satisfy 
both notes, on the day when the second became due according to 
its terms, demanded payment of the maker, and, payment being 
refused, caused notice of dishonor to be given to defendant who had 
signed the note as indorser. In an action on the note, Held, that 
the demand and notice came too late; that plaintiff having elected 
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to declare a forfeiture on failure to pay the first note, the second 
then became due, and in order to charge defendant demand shvould 
have been made and notice given then. Hoven, J., dissenting. 
Noell v. Gaines, 649. 


PROSECUTING ATTORNEY. 
SEE Practice, CRIMINAL, 9. 


Witness, 4. 


RAILROAD. 


RAILROAD DOUBLE-DAMAGE LAW: IT IS PENAL AND NOT UNCON- 
STITUTIONAL. That clause of the 48d section of the railroad law 
which allows double-damages to the owner of stock killed on a rail- 
road through the failure of the company to maintain such fences as 
the law requires, is a police regulation chiefly intended for the pro- 
tection of the traveling public, and is penal in its nature. But in 
giving the penalty tothe owner instead of the public school fund, it 
is not in conflict with section 5, article 9, of the constitution of 1865, 
which provides that “the net proceeds of all sales of iands and 
other property and effects that may accrue to the State by escheat, 
' or from fines, penalties and forfeitures,” shall go to the 
public school fund ; nor with section 8, article 11, of the constitution 
of 1875, which provides that “the clear proceeds of all penalties 
and forfeitures, and of all fines collected in the several counties for 
any breach of the penal or military laws of the State,” shall go to 
that fund. Both of these provisions refer only to such fines, penal- 
ties and forfeitures as the Legislature might provide should accrue 
to the State Barnett v. The Atlantic & Pacific Railroad Company, 56. 





ACTION TO RECOVER DOUBLE-DAMAGES: JUSTICE’S JURISDICTION MUST 
\PPEAR: PRACTICE IN SUPREME court. In an action for double- 
damages against a railroad company under the 43d section of the 
railroad law, brought before a justice of the peace, it must appear 
either from the statement filed with him, or from his transcript of 
the proceedings, that the stock was killed in the township in which 
the suit was brought. If it does not so appear, the objection of 
want of jurisdiction may be raised for the first time in the Supreme 
Court. /6. 


TRANSPORTATION OF LIVE STOCK: CONNECTING ROADS: NEGLIGENCE. 
In an action against a railroad company to recover damages for 
negligence in the transportation of live stock, it appeared that 
the defendant company had undertaken tocarry the stock to a point 
on a connecting road beyond its own line; that owing to the de- 
parture of the train on the connecting road before defendant’s train 
arrived at the junction, they were detained there about twenty- 
four hours in severe winter weather, without food or water, in con- 
sequence of which they were greatly damaged ; that they finally 
reached their destination without further delay; that the chief, 1f 
not the only injury sustained on the entire route was that caused by 
the detention, and that the stock was carried under a contract which 
exempted the defendant from liability for injuries occurring on con- 





30 INDEX. 


necting roads. Evidence having been admitted by the trial court 
Ist, to siiow that when defendant’s train was about to start plaintiff 
requested defendant’s agent to telegraph to the agent of the con- 
necting line that the stock was coming, but he failed to comply with 
the request, and that it was usual to give such notice, and on re- 
ceipt of it the trains of the connecting company were accustomed 
to await the arrival of defendant's trains; 2nd, to show the condi- 
tion of the stock when they arrived at their destination, their value 
in that condition, and what they would have been worth if sound: 
Held, that it was all properly admitted, the first as bearing upon the 
question of negligence ; the second, as furnishing data from which 
the jury could arrive at the damage resulting from the detention, 
but not for the purpose of charging the defendant with any that 
might have occurred on the connecting road. Dunn v. The Hanni- 
bal & St. Joseph Railroad Company, 268. 


TKANSPORTATION OF LIVE STOCK: CONNBCTING ROAD. It is the duty 
ofa railroad company receiving live stock for transportation to have 
proper machinery and facilities for unloading them whenever, in 
the course of the transit, it may become necessary to unload them 
for the purpose of feeding. 6. 


——: ——. Where a railroad company undertook to trans- 
port live stock to a point beyond its own line, and on the line of 
a connecting company, and upon arrival of the train at the junc- 
tion it was found that the stock could not be forwarded immedi- 
ately, and that, to prevent damaye, it should be unloaded, fed and 
watered; Held, that it became the duty of the first company to see 
that this was done; and that duty could not be imposed on the 
owner; and this, although he was accompanying the stock under a 
contract which provided that he should take care of, water and feed 
them while under transportation. {b. 


CONTRACT OF AFFREIGHTMENT: DAMAGES. A contract of affreight- 
ment contained this provision: ‘Claims for lossand damages must 
be presented in thirty days from date of shipment in order to re- 
ceive attention.” Held, that failure to present within thirty days 
did not cut off a claimant’s cause of action. The language employed 
is too vague to be allowed that effect. Distinguishing Rice v. Kansas 
Pacific Rk. R., 638 Mo. 314. Ib 


DAMAGES: EVIDENCE. In an action for damages against a railroad 
company for ejecting a passenger from a train at a station short of 
that for which she had procured a ticket, evidence offered by the 
defendant to prove a regulation of the company forbidding such train 
to stop at the station to which the ticket had been purchased, when 
such regulation was not set up in the answer, was properly rejected 
as not relevant under the issues made bythe pleadings. Hicks v. 
The Hannibal & St. Joseph Railroad Company, 329. 


PunITIVE DAMAGES. Plaintiff testified that after the purchase of her 
ticket from Kansas City to Utica, she exhibited it to the baggage mas- 
ter who checked her baggage to Utica, and it was put upon the train 
by the agents of the company, who assisted her in getting into a car 
of the same train; that upon the arrival of the train at astation some 
miles short of Utica, upon her refusal to get off at that station as re- 
quested by the conductor, he used profane and threatening language 
to her, and thereupon sent a brakeman, who took her little girl, 
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thereby compelling her to follow with her baby, and leave the train 
at nine o'clock at night; that she was compelled to remain, in the 
dark and exposed to the cold, for half an hour until the freight train 
came along, and was made sick by the exposure; Held, that upon 
this evidence the trial court was justified in refusing an instruction 
asked by the defendant, that the plaintiff could not recover puni- 
tive, but only actual damages. /b. 


RAILROADS: COUNTIES IN WHICH SUITS AGAINST MAY BE BROUGHT. 
Under the statute, (1 Wag. Stat., 2 28, p. 204,) suits may be brought 
against railroad companies in any county where such companies 
have or usually keep an office or agent for the transaction of their 
usual or customary business. /b 
CONTRIBUTORY NEGLIGENCE: RAILROAD. A passenger who jumps 
from a railroad train in motion, not for the purpose of escaping 
some impending peril, but merely to avoid being carried past the 
station at which he intended to stop, is guilty of negligence, and, if 
he sustains injury, cannot recover for it. Nelson v. The Atlantic & 
Pacific Railroad Company, 593. 
SEE ComMon CARRIER. 

County Bonps, 1, 2. 3, 4. 

DAMAGES, 1. 

Deeb, 3. 

NEGLIGENCE, 1. 

PrixcipaAL AND AGEN’, 1 


Rat_roap, 1S. 


Tax, 3 


RAPE 


See Criminat Law, 3 


REASONABLE DOUBT 


See Crimixnat Law, 13. 


RECEIPT. 


Tue term “receipt”? used in an indictment imports a written instru- 


ment. The State v. Bibb, 286. 
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RECEIVER. 


STATUTORY RECEIVER: AUTHORITY TO SUE. A receiver appointed 
under Gen. Stat., chap. 199, secs. 52, 58, (Wag. Stat., p. 1048,) can- 
not maintain an action, in his own name, against the sureties on the 
bond of his predecessor. 

A receiver is not a trustee of an express trust. The State ex rel 
Fichtenkamm v. Gambs, 289. 


CaNNoT ENFORCE Surery’s LiaBitity. The liability of sureties on 
an official bond is nota “debt” which, under the 31st section of 
the attachment law, a receiver is authorized to sue for in his own 
name. Ib. 


Waa. Stat., secs. 52, 53, p. 1048, relate only to receivers appointed 
“to keep and preserve money or other things deposited in court 
or that may be the subject of a tender;” not to such as are ap- 
pointed under the general equity powers of a court of chancery. 
The latter have no power to sue in their own names. Per Henry, 


J. Ib. 


RELEASE. 


SEE Deep, 4. 


REPLEVIN. 


REPLEVIN: FORM OF JUDGMENT FOR DEFENDANT. In an action for 
the recovery of specific personal property, the plaintiff was put in 
possession under the writ, and, pending the suit, sold and disposed 
of the property. The cause coming on to be tried, the decision was 
in favor of the defendant, who, thereupon, waived his right to have 
the property returned to him, and elected to take judgment for its 
value in money, and the judgment was entered accordingly. 
Plaintiff complaining because the judgement did not order the re- 
turn of the property or the payment of its value, in the alternative, 
as provided by Wag. Stat., sec. 12, p. 1026; Held, that the judgment 
was proper. Defendant had a right to make his election before the 
entry was made, especially in view of the fact that it was out of 
plaintiff’s power to return the property. White v. Graves, 218. 


Wire's property. When a defendant in an action for the recovery 
of specific personal property claims the right to the possession as 
agent for his wife through a chattel mortgage in her favor and asale 
thereunder, it is not necessary for him, in order to make good his 
defense, to show that the money secured by the mortgage was the 
separate property of his wife, or that the purchase at the sale under 
the mortgage was made to her use. Jh. 
>. 


RES ADJUDICATA. 


LAINTIFFS having, in the court below, filed a motion for an order to 
compel the sheriff to levy on certain moneys, the court refused the 
order. They then, on their own motion, became parties to a gar- 
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nishment proceeding, involving the same moneys, in which the 
judgment went against them. Held, in a suit on the bond of the 
sheriff for failing to make the levy that the rights of the parties 
were res adjudicata. The State ex rel. The Kansas City National Bank 
v. Boothe, 546. 


See Mauicious Prosecution, 5. 


REVENUE. 


Ste County Bonps, 1 
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SALE. 


1. CONDITIONAL SALE: BONA FIDE PURCHASER WITHOUT NOTICE: LACHES: 
walveR. A conditional vendor of personal property entitled by his 
contract to retake the property in case of condition broken, loses 
his right as against one who purchases from the conditional vendee 
bona fide and without notice of the condition, if he is guilty of laches 
in asserting his right, or if his conduct has been such as to waive 
performance of the condition. Robbins v. I’hillips, 100. 


AGENT'S AUTHORITY TO RECEIVE PAYMENT. An agent who sells by 
sample and on credit, and is not intrusted with the possession of 
the goods to be sold, has no implied authority to receive payment. 
Rice v. Grojfman, 56 Mo. 434, distinguished. Butler v. Dorman, 298. 


See FENCE-RAILS. 


SCHOOLS. 

SCHOOL FUNDS, WHO MAY SUE FoR. An action on the bond of a default- 
ing county treasurer to recover school moneys, is properly brought 
by the county in the name of the State to the use of the county. 
The statute (Wag. Stat., 742, p. 1251) does not require it to be brought 
to the use of the county clerk. The State of Missouri to use of Saline 
County v. Sappington, 454. e 

SHERIFF. 


See Execution, 2, 3. 


SIGNIFICATION OF TERMS. 
SEE ASSIGNMENT. 
DEBT. 


HEIRs. 
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SwEEN*Y, 96 


SPECIAL TAX BILL. 


See Municipat ( 


‘ORPORATION, 2. 


STATUTES. 


See PLEADING, 


PRINCIPAL 


CRIMINAL, 4. 


AND Surety, l. 


STATUTES CONSTRUED. 


WAGNER'S STATUTES OF Is72 


Page 8S, 2 35, See Administration, 2 

Page 89, 2 40, See Administration, 3 

Page 150, 2 1, See Assignment, 1 

Page 187, 2 31, See Receiver, 2. 

Page 256, See Adoption 

Page 281, 2 8, See Deeds of Trust and 
Mortgages, 2 

Page 294, 2 28, See Jurisdiction, 1 

Page 444, , See Husband and Wife, 2 

Page 445 . See Murder, 9 

Page 450, , See Assault 

Page 450, See Murder, 9 

Page 445, j, See Burglary, 1 

Page 456, , See Criminal Law, 2 
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Page 456, 225, See Larceny, 2 

Hage 455, 23), See Embezzlement, 2. 3 
Page 459 37, See Larceny, 2 

Page 46), 247. See False Pretenses 

Page i62,2 52,See Fraudulent Convey- 


ance l 

Page 6, 2 1, See Husband and Wife, 2. 

Page 470, 2 16, See Forgery. 

Page 487, 2 17, See Clerks of Courts 

Page 00. 22 11, 12, 18, See Larceny. 3 

Page 516, 2 36, See Criminal Law, 2 

Page 529.21, See Descent and Distribu 
tion. | 

Page 49, 22. See Dramshop, 2 

Page 573, 2 54, See Election, 1 

Page 609. #2. See Courts, 3 

Page 651, 29, 31, See Clerks of Courts, 1 

Page 698, 25, See Homestead, 6 

Page 698, 26 See Homestead, 1, 2 

Page 770, 2 25, See Insurance, 8 

Page 772, 

Page 97, 


EN 





TES NBD Qasomo war 





2, See Insurance, 1. 
4, See Partition, 2 
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165, See County Bonds, 3 
42, See County Treasurer, | 
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Page 1251, 2 
GENERAL STATUTES OF 1865. 
Page 449, See Homestead, 3 
REVISED STATUTES OF 1855 


Page 829, 2 34, See Administration, 1! 
Page 829, 2 34, See Limitation, 1 


ACTS OF 1875 

Page 104, See Witness, 9 

Page 120, Sve Tax, 3. 

Page 262, See Municipal Corporation, 4 
ACTS OF 1874 


Page 46, See Dramshop. 2 
Page 74, See Insurance, 8 


ACTS OF 1873 
Page 97, See Township, 1 
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STREETS 


estimating 
the condemnation of property by a 
city for the purposes of a street, where the whole lot has not been 
taken, the value of the land taken should be found, and then the 


OPENING OF: DAMAGES: MODE OF COMPUTATION. In 


the damages sustained by 


increase or diminution in value of the remaining portion; or, the 
damages may be computed by ascertaining the difference between 
the value of the entire lot, with improvements, before, and the 
value of the premises remaining after, the condemnation The City 
of Springfield v. Schmook, 394. 





: EVIDENCE. What other persons have been allowed 
for their property in the opening or widening of a street, is not 
competent evidence of the amount of damage sustained by the de- 
fendant. Jb. 


EVIDENCE. Where a short time prior to the insti- 
tution of the proceedings for the widening of a street, the defendant 
agreed with the city to take a certain sum fora strip of land re- 
quired for that purpose, and the agreement was not made by way 
of compromise, nor for the purpose of avoiding litigation; Held, 
that this agreement could properly be considered by the jury as evi- 
dence of the value which defendant, at that time, placed upon the 
strip, and an instruction of that purport asked by the city should 
have been given. Jb. 


Consequential damages, in a 
purpose of opening a street, 


——: DAMAGES—CONSEQUENTIAL. 
proceeding to condemn land for the 
should not be regarded. Ib. 


See MuNICIPAL Conroraties. 4 . 


TAX. 


DowWER NOT TO BE DIMINISHED BY TAX28. The amount allowed 
widow for her dower out of the proceeds of the sale of the estate of 
her deceased husband, is not to be diminished by the taxes, or any 
portion of the taxes assessed against the land either in her hus- 
band’s life-time or during her quarantine. Grares v. Cochran, 74. 


ANNUAL ASSESSMENT IN st. Louris. Under the charter of the city and 
the legislation of the State, annual assessments of real estate in the 
city of St. Louis are proper. The State er rel. Halpin v. Powers, 320. 


TAXATION OF RAILROAD PROPERTY. Under the act of 1875, provid- 
ing for the assessment of railroad property and the collection of 
taxes thereon, (Acts 1875, p. :20,) railroad companies were liable to 
pay taxes for the vear 1876, on their property owned August Ist, 
1876, at the same rates as were levied on all other property in the 
State owned August Ist, 1876, forthe year 1877. They could not be 
assessed at the rates imposed upon other property for taxes of 1876 
The State ex rel. Pettis County v. The Union Trust Company, 463. 
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Persury, 1. 


TEMPORARY JUDGE. 
See THe State v. Sweeney, 96. 
THREATENING LETTER. 


See Criminau Law, 2. 


EVIDENCE, 2. 


TOWN PLAT. 


See PRINCIPAL AND AGENT, Ll. 


TOWNSHIP. 


INDICTMENT FOR LARCENY OF TOWNSHIP PROPERTY. An indictment charged 


the defendant with stealing certain lumber, ‘the property of Blue 
Mound township, Livingston county.” At the time of the alleged 
larceny, the township organization law (Acts 1873, p. 97) was in 
force, and authorized any county to adopt township organization 
upon a majority vete of the qualified voters. It provided that in 
counties adopting the law, each township, as a body corporate, 
should have power to purchase and hold such property, and so 
much thereof as might be necessary to the exercise of its corporate 
or administrative powers. In counties not so organized, townships 
had no such power. The indictment having been demurred to as 
insufficient, because Blue Mound township could not be the owner 
of the property; //eld, that whether it could or not, depended on 
two facts, Ist, Whether Livingston county had adopted township 
organization ; 2nd, Whether the property alleged to have been stolen 
was necessary to the exercixe of the corporate powers of the town- 
ship; and these could only be determined by a trial. Hence the 
demurrer should have been overruled. 

Semble, that no averment of these facts in the indictment was nec- 
essary. The Slate vr. Bench, 78. 


» 


See RaiLroap, 2. 


TRESPASS. 


FENCE-RAILS, WHEN PART OF THE FREEHOLD: SALE: TRESPASS: TREBLE- 


DAMAGES. A person in possession of land under a contract of pur- 
chase, by the terms of which it is provided that a failure to pay at 
the time agreed upon shall work a complete forfeiture of his inter- 
est, has no right, after default made, to sell the fence-rails used to 
inclose the premises. ‘The fence constitutes part of the freehold, 
and the fact that the rails may at the time be accidentally or tempo- 
rarily detached from it, does not change their nature. A sale under 














”» 
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ny - 
INDEX. 737 
such circumstances carries no title, and if the purchaser removes 
them, he becomes liable as a trespasser, but not necessarily in treble- 
damages Hannibal & St. Joseph Railroad Company v. Crawford, 80. 


TRUSTS. 


TRUSTEE: ESTOPPEL. One whoclaims under a deed which was exe- 
cuted by a trustee, and which, by reference, recognizes a plat exe- 
cuted by a predecessor in the same trust, cannot deny that the latter 
had authority to act as trustee. The Hannibal & St. Joseph Railroad 
Company v. Green, 169. 


TRUSTEE’S DEED: CONDITIONS TO EXERCISE OF POWER OF SALE. A con- 
veyance by the trustee of a land company, who, by the terms of his 
trust, is required, before selling, to give a bond for the faithful per- 
formance of his duties, and to sell according to the rules to be pre- 
scribed by the company, carries the title to a stranger, although no 
bond has been given and no rules prescribed. Jb. 


TRUSTEE’S DEED: WHEN IT CONVEYS THE TRUST ESTATE. Where a per- 
son, who was at the same time trustee of a land company with a 
power of sale, and also a member of the company, and as such ben- 
eficially interested in the land, executed a deed in which he de- 
scribed himself as trustee of the company, and the land as part of 
the town which his trust deed proposed should be laid off on the 
property of the company, and fora full description referred to a 
plat of the town then on file; //eld, that this was sufficient to show 
that he was executing the deed as trustee, and was not merely con- 
veying his beneficial interest, Jb. 


TRUST DEED: NOMINAL CONSIDERATION: RAILROAD. It is no objec- 
tion to a deed executed by the trustee of a land company, convey- 
ing a strip of ground for depot purposes to a railroad company which 
is building its road through a town laid out on the property of the 
land company, that the conveyance is made for the consideration of 
one dollar. bd. 

A receiver is not a trustee of an express trust. The Stote ex rel. Fich- 
ltenkamm 7+. Gambs, 289. 


ResutTinGc TROst. Whena husband has entered land in his own 
name with money belonging to his wife’s separate estate, because of 
a regulation of the land office, it is his duty, although he may be 
inembarrassed circumstances, to convey such land to a trustee for 
her benefit. . Payne v. Twyman, 339. 

SEI 


FRAUDULENT CONVEYANCE, 4. 


INSURANCE. 5, 6. 


VARIANCE, 


An indictment charged the forgery of a receipt purporting to be the 
receipt of 
was signed ‘‘C. W. Jeffries ;” 
286. 


“Charles W. Jeffries ;” 
Held, no variance. 


the receipt set out i hae verba, 


The State v. Bibb, 


47—68 
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The fact that a defendant was misled by a variance between the 
tition 1) = evidence, can only be shown by affidavit. 2 Wa 
Stat., . 1083. Mever v. Chambe rs, 626. é: 


VENDOR’S LIEN. 


Evipence. The petition in a suit to enforce a vendor's lien mis- 
described the estate vested in the vendee by the vendor's deed: 
Held, that this did not make the deed inadmissible in evidence e, be- 
cause the real question was whether the land was subject to the 
lien, and that did not depend on the character of the vendee’s 
estate. Davenport v. Murray, 198. 


HvusBAND AND WIFE: PAROL EVIDENCE. Taking the husband’s name 
on the wife’s note for the purchase money of land conveyed to 
the wife, does not waive the vendor's lien for the purchase money 
where the purchase was made by the husband and the land was con- 
veyed to the wife at his request; and parol evidence is admissible 
to show that the purchase and convevance were so made. Jb. 


NECESSARY PARTY TO A SUIT TO ENFORCE. When the administrator 
of a vendor of real estate who has died without making a convey- 
ance, brings suit for the purpose of enforcing a vendor’s lien for the 
unpaid purchase money, the heirs of the vendor should be made 
parties, and their prese nee cannot be dispensed with by tendering, 
either in the pleadings or at the trial, a deed from the heirs to the 
vendee, unless the vendee accepts the deed. Leepe rv. Lyon, 216. 


PLEADING, 1. 


VERDICT. 
INDICTMENT IN SEVERAL COUNTS: VERDICT. A verdict will not be 
disturbed because it does not specifiy the count under which the 


defendant was found guilty, when it is supported by one good count 
in the indictment. The State v. Testerman, 408. 


IMPEACHMENT OF VeRDIcT. A juror will not be allowed to impeach 
his verdict by his aflidavit that he would not have found the de- 
fendant guilty, if he had known that the punishment lixed by law 
for the crime ¢ hi arged was death. The State v. Shock, 552 


Ee CrimMInAL Law, 3, 
Pracrick, CRIMINAL, 5 
WAIVER. 
See Criminat Law, 5, 14. 


HomESsTEAD, 1. 


SALE, 1. 


Venpor’s Lien, 2. 
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WHARF. 


Ske Muwnicipan Corporation, 1 


WILL. 


unless a con- 
Miller v. Holt, 584. 


Tue form of an instrament determines its character 
trary intention is apparent on its face. 


INSTRUMENT CONSTRUED TO BE A WILL. One A executed an instru- 
ment which purported to be his will, but which was under seal, 
and which, among other things, contained this clause: ‘‘ Know all 
men that I do hereby, onand after the day of my death by this will, 
grant, convey and assign to N. McD. A., his heirs and assigns, the 
following described tract of land.”” N. McD. A. was his son, and 
had, on the same day, ‘‘in consideration of a certain will,” entered 
intoan agreement to support his father dtiring his natural life. The 
instrument was never delivered; Held, that it must be regarded as 
a will and not asa deed. Jb. 


See Devise, 1, 2. 
WITNESS. 
WITNESS, OTHER PARTY DEAD. The fact that the grantor is dead 


does not make the grantee incompetent to testify in relation to the 
execution of a deed, when the question arises in a suit between the 
grantee and astranger to the deed. Bradley v. West, 69, 


ACCUSED TESTIFYING FOR HIMSELF. When the defendant in a crimi- 
nal case testifies in his own behalf, he stands on the same footing as 
any other witness, and is subject to the same rules and tests, (fol- 
lowing The State v. Clinton, 67 Mo. 380). The State v. Rugan, 214. 


IMPEACHMENT. Where defendants attempted to impeach plaintiff’s 
witness by proving he had said, that if plaintiff recovered in the 
suit there would be money init for him; Held, that there was no 
error in allowing plaintiff to be recalled, and to state that he had 
never, directly or indirectly, offered witness any money or reward ; 
that such testimony could not prejudice defendants, as it tended to 
show that witness’ statement was false, and was, therefore, in aid 
of defendants’ object, the impeachment of the witness. Lemon v. 
Chanslor, 340. 


\CCUSED TESTIFYING FOR HIMSELF. The defendant in a criminal 
case, When he testifies in his own behalf, occupies the position of 
any other witness, and subjects himself to just as searching a cross- 
examination ; and the prosecuting attorney has the same right to 
comment upon his testimony as that of any other witness. The 
State v. Te sferman, 408. 


OTHER PARTY DEAD. Ina suit against the makers of a promissory 
note prosecuted by the administrator of the deceased payee, a de 
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fendant is not a competent witness on behalf of one of his co-defend- 
ants to prove failure of consideration. Hisaw v. Sigler, 449. 


Disat ALIFICATION OF CONVICT AS WITNESS. A person who has been 
convicted of obtaining money under false pretenses, and has been 
sentenced to the penitentiary, is not a competent witness; and the 
fact that his sentence has been suspended by an appeal and order 
of supersedeas does not remove or suspend the disqualification. 
Ritter v. The Democratic Press Company, 458. 


DEATH OF ONE OF TWO ADVERSE PARTIES. Where the contract sued 
on was made on the one side by two persons, one of whom has 
since died, that. fact does not disqualify the adverse party from testi- 
fying in the case. Fulkerson v. Thornton, 468. 


ACCUSED TESTIFYING FoR HiMsELF. A defendant testifying in his 
own behalf, in a criminal case, has as much credibility attached to 
his testimony as if testifying in a similar manner in a civil cage. 
The State v. Thomas and Allen Swain, 605. 


ABSENT WITNESS: IMPEACHING EVIDENCE: CONTINUANCE. Where, 
in order to avoid a continuance, the prosecuting attorney, under the 
act of 1875, (Sess. Acts 1875, p. 104,) consents that the defendant may 
read to the jury a statement of what an absent witness would swear 
to if present, as his testimony, the State may, by way of impeach- 
ment, give evidence to show that such witness has made a con- 
trary statement; but the jury should be instructed, in explicit 
terms, that such evidence is receited only for the purpose of de- 


stroying the effect of the absent witness’ testimony, and not as evi- 
dence of defendant’s guilt. Jb. 


See Pracrice, CriMinat, 4 





